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If nothing else, | hope the reader comes away from this presentation remembering one
resounding piece of advice “Read the Policy.” Most of uswould rather read a case
inter preting apolicy than read apolicy. We don't like picking through the endless
unintelligible pages of cryptic policy language and endless endorsements which give with one
hand and then take away with another (and sometimes give back again). But you haveto read
the policy. Thereisno subgtitute. You - not your law clerk, not your paradegd - you. The

Breland v. Schilling but the subtle

difference in the turn of a phrase or the use of the words *an insured” as opposed to “the insured”
may make the difference between coverage and lack thereof.

Read the palicy.
Yes, all of it.

This paper will attempt to discuss the most common sources of coverage in persond
injury cases, the most commonly used coverage defenses, and discuss some often overlooked
ideas on finding coverage.

Pleading

Even before you file suit, you have to consider potentid policy exclusions so thet you can
plead correctly so asto not plead yoursdlf out of coverage. For example, let’slook a Saluto v.
Gonzales, 646 So.2d 1225, 94-562 (La.App. 5 Cir. 11/29/94) in which the court discussed
whether the policy provided coverage for “defamation,” which it found to be an intentiond tort,
as opposed to “negligent infliction of emotiona distress” which isnot.

SAuto filed suit againg defendants aleging that they defamed him, by, among other
things, accusing him of being aheroin deder. He dleged these aleged these insults were
intended to damage his reputation and that he has suffered financid |osses as aresult.

Section |1 of the policy excluded:

a. bodily injury or property damage:

(1) which is either expected or intended by an insured; or

(2) to any person or property which is the result of willful and maicious acts of an
insured.

Appdlants argued that defamation can be accomplished by negligent acts which would
then be covered by the policy. They relied on Williamson v. Historic Hurstville Assn, 556 So.2d
103 (La.App. 4th Cir.1990). In Williamson the fourth circuit concluded that a homeowner's
policy excluding intentiona acts did not preclude defamation since defamation can be
accomplished by negligent acts:



The policy in question provides coverage for negligent acts (i.e., "accidenta

loss'), and only excluded "intentiond or crimina acts.” Since defamation can be
accomplished by negligent acts, the policy's exclusonary clause does not preclude
Ms. Burkhardt's coverage for the acts dleged in plaintiff's petition.

Finaly, Ms. Burkhardt aleges that through her actions, she did not intend to harm
the plaintiff, but merely to protect her resdentiad neighborhood. Thus she argues
that athough the acts complained of may have been intentiond, the harm, if any,
was not. Hence she concludes the policy's exclusionary provision does not apply
to the facts of her case, as dleged by the petition.

The court in Saluto decided that this policy excluded coverage, but it admitted that there
are opposite views taken both by the fifth circuit and by its own circuit.

Had Sduto dleged negligent conduct, he may well have been able to prove the same
damages and not been subject to the exclusion, but his facts were considerably more egregious
than thosein Williamson.

Some degree of guidance regarding pleading and policy interpretation (and a greet lesson
in persaverance) can be gleaned from the case of Ledbetter v. Concord General Corp., (please
see me for the full cite) 665 So.2d 1166, (La. 1996) 95-0809 La. 1/6/96, which, after traveling to
the L ouisiana Supreme Court numerous times, was finaly decided.

In Ledbetter, amote patron who was raped and kidnapped after another patron gained
unauthorized access to her room brought action againg motel owners and their commercia
generd liability (CGL) insurer. Plaintiff checked into amotel with her Sx year old
granddaughter. They went to bed about midnight, each deeping in separate beds. Ms. Ledbetter
was awakened when she felt a degp smothering sensation and discovered a man holding his hand
over her mouth, ingructing her to "do as| say or I'll hurt your daughter.” The man was holding
atiretool in his hand, and indicated he had aknife and gun in hisboot. After a struggle, the
man raped Ms. Ledbetter. He then kidnapped Ms. Ledbetter by ordering her into her car. As

they drove out of the motel parking lot, Ms. Ledbetter managed to jump out of the moving car.



During ther investigation, the officers found no sign of forced entry into the room but found that
once the door was unlocked and cracked opened dightly, the chain lock, which was improperly
ingtaled by the motel, could be eesly lifted out of its dot and opened.

The court found that Coverage A of the motel’s policy excluded bodily injury arising out
of “Wrongful entry into, or eviction of a person from aroom, dwelling or premises that the
person occupies’ and aso included an assault and battery exclusion is set out in an endorsement
to the policy that stated  Notwithstanding anything contained herein to the contrary, it is
understood and agreed that this policy excludes clams arising out of Assault and Battery,
whether caused by or at the ingtigation of, the insured, his employees, patrons, or any causes
whatsoever.”

The court held that “Based on this reasoning, we conclude that the assault and battery
excluson in Classic's policy is unambiguous as applied to rape. A clear and unambiguous
provision in the insurance contract limiting liability must be gven effect. However, turning to
the kidnapping, we believe a different result must be reached. In contrast to rape, which
necessarily involves a battery, a kidngpping does not necessarily involve the intentiona use of
force and/or violence upon the person of another. Based on this reasoning, we find that the
excluson is ambiguous as gpplied to Ms. Ledbetter's damages arising from the kidnapping.
Exclusonary provisonsin insurance contracts are strictly construed againgt the insurer, and any
ambiguity is construed in favor of theinsured. Therefore, we conclude that Classc's assault and
battery excluson does not exclude coverage for Ms. Ledbetter's damages resulting soldly from
the kidnapping.”

Read the Policy



Automobile Cases

Isan Employee Covered by the Umbréla Policy of his Employer?

What if ther€' sinsurance, but not enough? Was the client in the course and scope of his
employment? Was he using a vehicle provided by his employer? Was the defendant? Perhaps
the employer’ s umbrela policy may provide coverage.

In Southern American Ins. Co. v. Dobson, cite 441 So.2d 1185 (La. 1983) the Louisiana
Supreme Court decided that R.S. 22:1406(D)(1)(a), mandating UM coveragein al automobile
policies, applied to commercid umbrellapolicies.

The plain language of R.S. 22:1406(D)(1)(a) makes it gpplicable to "automobile

liability insurance covering liahility arisng out of the ownership, maintenance, or

use of any motor vehicdle” These policies unquestionably gpply to ligbility

"arigng out of the ownership, maintenance, or use of amotor vehicle .. . The

directive of the statute, being mandatory, must be read into the terms of such a

policy, absent awritten waiver by the insured. There is no such written waiver in
thiscase. Therefore, the provisons of the statute apply.

Course and Scope

Let'slook a how the myriad auto policies stack up when an employeeisdriving acar in
the course and scope of his employment. Let’s say your law firm requires you to drive to
Sandestin to give aspeech to the LSBA. These facts are smilar to thosein Dean v. State Farm

Mut. Auto. Ins. Co., 518 So.2d 1115 (La.App. 4 Cir. 1987):

Faintiff was injured in a one-car accident. She was a guest passenger in a.car



owned by Michad Bemis and being driven by Gary Merrigner.  Mrs. Bemis, wife
of Michadl Bemis, had asked Mr. Merrigner to drive the car.

At ora argument the parties stipulated that at the time of the accident Mr.
Merrigner, an associate at the law firm of Jones Walker Waechter Poitevant
Carrere & Denegre, wasin the course and scope of his employment with the firm.
Paintiff was Mr. Merrigner's secretary, but was not within the course and scope
of her employment at the time of the accident. Mr. Bemisis a partner with
Deloitte, Haskins and Sdls.

A chart showing the parties and their coverage follows:

The coverage liahility of the following five insurance policiesis a issue (1) a
persond auto policy issued by State Farm to Michael Bemis providing a coverage
lighility limit of $100,000.00 per person on his 1981 Cadillac Seville; (2) a
persond catastrophe liability policy issued by American Manufacturers Mutua
Insurance Company to Ddloitte, Haskins & Sdlls providing an excess coverage
ligbility limit of $1,000,000.00; (3) apersond auto policy issued by State Farm to
Gary Merrigner providing a coverage liability limit of $250,000.00 per person on
his 1977 Buick Regd; (4) abusiness auto policy issued by Liberty Mutud to
Jones Waker & d providing a coverage ligbility limit of $1,000,000.00; and (5)
an umbrella excess liability policy issued by Liberty Mutud to Jones Walker et d
providing an excess coverage liability limit of $2,000,000.00.



All parties agree that the persona auto policy issued by State Farm to Michael
Bemis provides primary coverage and paysits limit of $100,000.00. The parties
positions are widdy divergent as to the coverage liability of the other four

policies for the remaining $675,000.00.

Because he was acting within the course and scope of his employment a the time
of the accident, his employer, Jones Walker et d, isvicarioudy lidble for the
damages he caused.

The persona auto policy issued by State Farm to Gary Merrigner and the business
auto policy issued by Liberty Mutud to Jones Waker et d have nearly identicd
other insurance, excess clauses.  With respect to non-owned autos both become
excess to "other collectible insurance,” which in this caseis provided by the
persond auto policy issued by State Farm to Michadl Bemis.  When considered
together the respective excess clauses are mutually repugnant and reciprocaly
ineffective; each, in the absence of the other, however, would provide coverage

in excess to the State Farm policy issued to Michad Bemis. We find, therefore,
that both policies apply to provide thisfirst level of excess coverage.

The combined limits of both policiesis $1,250,000.00. We must determine how
these two policies will share liahility for the remaining $675,000.00 in damages to
the plaintff.

When there is primary coverage plus multiple excess palicies, an unresolved issue
remains as to how the responghbility should be gpportioned among the excess
cariers.

The other insurance clauses of both policies contain pro rata provisons. The
State Farm policy dause is the sandard Family Automobile Policy clause referred
to in the treatise passage quoted above.  The Liberty Mutua business auto policy
provides the clarifying language caled for in the treatise. It provides,

When two or more policies cover on the same basis, either excess
or primary, we will pay only our share. Our shareisthe
proportion thet the limit of our policy bearsto the totd of the limits
of al the policies covering on the same basis.

We find, therefore, that the remaining $675,000.00 in damages to the plaintiff
shall be shared by the two policies on a basis proportiond to their respective



limits. That proportiona basisis 4 to 1 (1,000,000 to 250,000), or 80% for
Liberty Mutud whose policy has alimit of $1,000,000.00 and 20% for State Farm
whose policy has alimit of $250,000.00.

Accordingly, of the $775,000.00 in damages to the plaintiff, the first $100,000.00

ispaid under the persona auto policy issued by State Farm to Michad Bemis, of

the remaining $675,000.00, the business auto policy issued by Liberty Mutua to

Jones Walker et d pays 80% or $540,000.00 and the persona auto policy issued

by State Farm to Gary Merrigner pays 20% or $135,000.00.

To effect the settlement with plaintiff the three defendant insurance companies

respectively contributed to the settlement fund asfollows: State Farm,

$350,000.00; AMMICO, $340,000.00; Liberty Mutual, $85,000.00. Sincewe

have determined that State Farm's liability totals $235,000.00 ($100,000 under the

Bemis policy + $135,000 under the Marrigner policy), it is entitled to a refund of

$115,000.00 (350,000 - 235,000). Similarly AMMICO, which we have

determined bears no responsibility in this case, is entitled to have refunded its

entire contribution of $340,000.00. These two refunds (totaling $455,000.00) are

owed by Liberty Mutua which contributed only $85,000.00 toward its total

responsibility of $540,000.00. (540,000 - 85,000 = 455,000).

So themord of this story isthat when your firm sends you to Sandestin to spesk at the
bar convention, drive one of your partner’ swell-insured cars. You'll get the coverage on the car,

your coverage, and the umbrella policies of your partner, yoursdf, and your firm.

Uninsured Motorists Cover age

When it gppears the tortfeasor does not have any insurance or inadequate insurance to
cover your dient’s damages, demand may be made upon your client’'s UM carrier. The very first
issue to be confronted regarding UM coverage is whether or not they ether rejected or selected
lower UM coverage. In light of the strong public policy to have UM coverage available to
innocent motorists, the UM satute specificaly provides that any rejection or limits reduction by
an insured must be reduced to writing.

The legion cases on the rgection issue have placed further gloss on the statutory



requirements. The Louisiana Supreme Court has held that La. R.S. 22:1406(D) isto be liberdly
construed, such that the statutory exceptions to the coverage requirement are strictly construed.
Moreover, the state’ s high court has opined that the insurer bears the burden of proving the
insured regjected, or selected lower limits, UM coverage. Findly, the Court has required that the
insurer’ s rgjection form must provide the insured with “meaningful selection” options. In
Tugwell v. Sate FarmIns. Co. 609 So.2d 195 (La. 1992) the court explained that aform with
“meaningful sdection” optionsis one that specificaly gives the insured the opportunity to select
1) UM coverage equd to the bodily injury limitsin the policy, 2) UM coverage lower than
bodily injury limitsin the policy or 3) no UM coverage. There need not be the option of selecting
lower limits in the instance of a $10,000.00/$20,000.00 policy. Daigle v. Authement, 96-1662
(La 4/8/97).

Little known to most of usis the fact that, under the express language of the uninsured
motorists coverage, the plaintiff need not even berequired to bein a car to have the coverage
apply. All that is necessary is that the defendant be uninsured or underinsured. A plaintiff who
isapedestrian, or even an insured lying in bed who was struck by awayward vehicle careening

into his house can be covered by the language of his own uninsured motorists palicy.

Read the Policy
Stacking

La R.S. 32:900(B)(2) mandates that al automobile liability policies written and
delivered in Louisana“shdl insure the person named therein and any other person, as insured,
using any such motor vehicle(s) with the express or implied permission of such named insured.”

Such mandatory coverageis known as “omnibus’ coverage. Because of omnibus coverage, the



driver of avehicle may be insured under more than one insurance policy. Questions then arise
regarding which gpplicable policy is*primary” and which is “secondary.” Consderation of the
foregoing is perhaps best accomplished through the use of an example, which ensues.

“A” isan insured under a policy which provides coverage for him when he operates
either the vehicle described in the policy or a non-owned vehicle with the permission of the
owner of the vehicle. The policy dso contains a provision which states that coverage in the latter
gtuation isin excess over any other valid insurance. “B” has the same coverage under his policy.

“A” isin an accident while permissvely operating the vehicle described in “B’s’ palicy.
The question then becomes which policy is* primary.” While the answer is dependent upon the
specific language of the policies involved, the fact isthat in most cases both policies will be
primary and ligbility will be apportioned according to the prorated amount of insurance provided
by the respective policies. The underlying rationae for determining both policiesto be primary is
that both policies contain so-called “ other insurance’ provisions which become “ mutualy
repugnant” and cancel each other out.

Actud stacking of coverages occurs where thereis atrue “excess’ policy which provides
that its coverage is only triggered when underlying insurance coverage is exhausted. The typica
exampleis an umbrdla policy. Mot issues relating to stacking of multiple policies are going to
be resolved by policy language which determines, e.g., whether an excess policy will “drop
down” to provide primary coverage when the underlying insurer becomes insolvent. (See “drop
down” discusson, infra.)

UM palicy stacking was once a contentious issue that is now regulated by satute. La
R.S. 22:1406(D)(1)(c) now provides that when an occupant isinjured in avehicle not owned by

him, aresdent spouse or aresident relative, he may recover first from the UM carrier for the



vehicle in which he was an occupant. If that policy is exhausted, then the injured occupant may
recover from one other UM policy which would provide coverage to him. Obvioudy the owner

of the vehicle islimited to recovery from hisown UM carier.

Exclusions

What if the tortfeasor has been specifically excluded from coverage?

In Bellard v. Johnson, 692 So.2d 630, 96-961 La.App. 3 Cir. 3/12/97, plantiff was struck
by acar registered in the name of Rhonda K. Johnson and driven by her husband, Michadl
Johnson. Patterson Insurance Company issued a policy covering the car. A named driver
exclusion agreement form, excluding Michael Johnson, was sgned and attached as part of the
policy.

Thetrid court denied the maotion for summary judgment of appellants and granted a
motion for summary judgment in favor of defendant, Patterson Insurance Company, dismissng it
from the case.

The sole issue on gpped was whether the mandatory omnibus coverage provision of the
Louisana Compulsory Motor Vehicle Liability Security Law (LCMVLSL), LaR.S. 32:861, et
S0, supersedes aliability insurance policy endorsement which excludes coverage for a named
driver after LaR.S. 32:900(L) was added by Acts 1992, No. 979, § 1.

The court held:
R.S. 32:861 requires that every motor vehicle, except as excluded by statute,

registered in Louisiana shdl be covered by aliability policy as defined by LSA-
R.S. 32:900 or by aliability bond or by a certificate of sdf-insurance.

10



LaR.S. 32:900(B)(2), frequently referred to as the omnibus clause, providesthe

following;

11

(B) Such owner's palicy of liability insurance:

(2) Shall insure the person named therein and any other person, as
insured, using any such motor vehicle or motor vehicles with the
express or implied permisson of such named insured againgt loss
from the ligbility imposed by law for damages arisng out of the
ownership, maintenance, or use of such motor vehicle or motor
vehides within the United States of America or the Dominion of
Canada, subject to limits exclusve of interest and costs with
respect to each such motor vehicle as follows:

(d) An owner may exclude anamed person asan
insured under acommercid policy if the owner
obtains and maintainsin force another policy of
motor vehicle insurance which provides coverage
for the person so excluded which is equd to that
coverage provided in the policy for which the
person was excluded. The aternative coverageis
required for both primary and excess insurance.

A reading of this Satute readily showsthat it is susceptible to two digtinct
interpretations. The concepts of "named insured” and "omnibus insured” are well
established and deeply engraved in our law. LaR.S. 32:900 refersin one instance
to "any named person” and in another to the "named insured” but in no ingtance
doesit refer to the concept of "omnibusinsured.” The statute as written can be
read as an authorization to exclude both "named” and "omnibus’ coverage but it
can aso be read just as eadily to authorize exclusion of only coverage as a"named
insured.”

When a statute is open to more than one interpretation, it is our job to giveit that
which "best conforms to the purpose of the law" and in keeping with the
legidative history and intent. La.Civ.Code art. 10. We are dso mindful that laws
on the same subject must be interpreted in reference to each other. La.Civ.Code
art. 13. If we were to adopt the reasoning of the fourth circuit, we would do so
only at the cogt of abandoning the very strong legidative policy of protecting all
persons from the danger and injustice of being injured by an insolvent or
uninsured motorist who cannot respond in damages for his own carelessness and
tortious conduct. A far more reasonable interpretation would honor the long-

recognized legidaive policy:



... Inview of the long-gtanding legidative policy contained in LaR.S. 32:861, &t

Seq., itisour view that the legidature's authorization of LaR.S. 32:900(L)

extends only to the excluson of a household member for “named insured” status

and not for omnibus coverage. This interpretation "conforms to the purpose of

the law" by continuing to protect the public from uninsured motorists and aso

gives support to LaR.S. 32:900(L) by alowing the parties to exclude "named

insured” coverage.

The Louisana Supreme Court made short dhrift of that decison in Bellard v. Johnson,

(La 1997) 1997 WL 294553 wherein, deciding the case on awrit grant, it stated:
Granted. La.R.S. 32:900 L clearly permits the purchaser of a policy to exclude
from coverage aresdent of his household. The decison of the court of gpped is
reversed. Thejudgment of thetrid court granting summeary judgment in favor of

Patterson Insurance Company and dismissng plaintiffs damsagang it is
reinstated.

Errorsand Omissions Cases

So what if the tortfeasor has no coverage? Was he supposed to have coverage? Did he
think he had coverage? Did he pay for coverage? Did hisinsurance agert promise him
coverage? Well, one often overlooked source of coverage is the errors and omissions policy of
the person who was supposed to be properly advising the insured as to what insurance to
purchase. Let'slook at some“E&O” cases.

In Rushing v. Frazier 477 So.2d 1317 (LaApp. 3 Cir. 1985) plaintiff sued her insurer
dleging that her husband had never knowingly and voluntarily waived their right to uninsured
motorist coverage. Theresfter, plaintiff named her insurance agent as a party defendant aleging

negligent fallure to adequately explain concept of uninsured motorist coverage. In her

12



opposition to the motion for summary judgment, plaintiff has filed the affidavit of Donad
Rushing to the effect that when the agent’ s secretary asked of Donald Rushing, "Do you want
uninsured motorist coverage?', that Donald Rushing asked, "What exactly isit?', wherein the
secretary replied that it wasto cover the other person if they don't have insurance. Donald
Rushing then said that if it just covered the other person that he didn't want it. Accordingly, the
secretary entered on the application form that Donald Rushing had waived uninsured motorist
coverage. Based on this discourse, plaintiff aleges that they were confused and in doubt asto
the UM coverage and therefore were unable to make a knowing and intelligent decision asto
whether or not they would opt in favor of such coverage. Defendant contends that under the

appropriate statute, R.S. 22:1406(D), the insurer only has the obligation to offer UM coverage.

The court hdd:

... Thefirgt issueis whether or not an insurer owes any fiduciary duty to the

insured; or isthe relationship between the insurer and the insured that of a seller

and buyer with no fiduciary duty on the part of the insurer toward the insured.

That question was answered in the case of Legendre v. Rodrigue, 358 So.2d 665
(LaApp. 1 Cir.1978), writ denied, 359 So.2d 1293 (La.1978), wherein the court
squarely held that the relationship between an insurer and insured is that of sdler

and buyer, which does not create any fiduciary duty upon the insurer flowing to

the insured.

In Rushing v. Frazier, 483 So.2d 1011(La. 1986) the Louisiana Supreme Court made

short shrift of that argument, when, deciding the case on awrit grant, it Stated asfollows:

Judgment of Court of Apped . . . afirming the didtrict court's granting of
summary judgment isreversed;, summary judgment isdenied.  Judgment of
Court of Apped, in . . . reverang the district court's denia of summary judgment
isreversed; judgment of didtrict court isreingtated. Caseis remanded to the
digtrict court for further proceedings.

Isthe insurance company liableif an agent failsto procure coverage?

In Chandler v. Jones, 532 So.2d 402, (La.App. 3 Cir. 1988), Chandler was injured when

13



his automobile was rear-ended by a Statewide automobile operated by Jones. State Farm was
Statewide's primary automobile lidbility insurer which provided $250,000 single limit coverage.

Billeaudeaux was a sdaried insurance agent for Wausau. Herecelved an inquiry from
Statewide concerning the procurement of excess liability insurance. Billeaudeaux prepared an
application for Statewide's excess coverage with Wausau indicating therein that Statewide had
underlying primery fleet motor vehicle ligbility insurance with State Farm with $500,000 single
limit coverage. Wausau's $1,000,000 excess coverage was contracted to commence once
Statewide's liability exceeded the $500,000 single limit coverage.  When Billeaudeauix executed
this gpplication he knew that Statewide's sngle limit coverage with State Farm was only
$250,000. Despite this knowledge, Billeaudeaux issued Statewide abinder and though he
brought Statewide's attention to the gap in coverage between $250,000 and $500,000 single limit
coverage, he never again inquired from Statewide or its office personnd whether State Farm's
policy limits on sngle limit coverage had been increased to diminate this gap.

Jones, Statewide's employee, rear-ended Chandler, causing him damages later determined
by the jury to be $369,962.93, and exposing Statewide to $119,960.93 damages in excess of its
primary ligbility coverage with State Farm, but less than the $500,000 threshold of coverage
provided by Wausau.

The court held:

It iswell established that an insurance agent or broker who undertakes to procure

insurance for a client owes an obligation to use reasonable diligence in attempting

to place or obtain the requested insurance and has a duty to notify the client

promptly if it hasfailed to obtain the requested insurance.  The client may

recover from the broker or agent the loss sustained as a result of the failure to

procure the desired coverage if the actions of the broker or agent warranted an

assumption by the client that he was properly insured in the amount of the desired

coverage. Karamyv. . Paul Fire & Marine Insurance Company, 281 So.2d 728
(La1973).

14



In Beamv. Intercontinental Life Ins. Co., 447 So.2d 12, at 14 (LaApp. 2nd
Cir.1984), the court held that in order for aclient to recover from an insurance
agent for not obtaining the requested insurance coverage, the client must prove:
"(2) an undertaking or agreement by the insurance agent to procure insurance; (2)
failure of the agent to use reasonable diligence in atempting to place the
insurance and falure to notify the client promptly if he hasfailed to obtain the
insurance; and (3) the actions of the agent warranted an assumption by the client
that he was properly insured.

It isclear to us, after thoroughly reviewing the record, that Billeaudeaux was
negligent. He knew Statewide had a problem with its underlying insurance
coverage, knowingly issued an insurance policy which did not dovetal excess
coverage with the primary policy, did not advise Statewide that the lower limits of
the Wausau policy could be reduced to lessen or diminate the gap, and took no
steps thereafter to inquire if the problem had been remedied. Certainly,
Billeaudeaux's delivery of the actud policy to Statewide reasonably impressed
Statewide that it was now fully insured as requested. Billeaudeaux was the
insurance professona on whom Statewide relied and he can not now escape
ligbility by urging that he ddlegated his duty to remedy this gap to Statewide and
its employees to complete the work he was responsible for completing.

Isthe agent liableif theinsurer he placed the insured with becomesinsolvent?

In Barron v. Scaife, 535 So.2d 830 (La.App. 2 Cir. 1988) the agent’s E& O policy had the
following endorsement:

INSURER SOLVENCY ENDORSEMENT

In consideration of the premium charged, it is understood and agreed that this

policy shdl not gpply to claims made againgt the insured arising from or related

tor

A) Theinability of any insurer to pay clams or to return premiums

B) The insolvency, receivership, bankruptcy or liquidation of any insurance company.

The court hdd:

An insurance policy is acontract between the insured and insurer and as such has
the effect of law between the parties. An insurer may limit itsligbility just as
individuas may. A dear and unambiguous provision in an insurance contract
which limits liability must be given effect. (Citations omitted)

15



Further, insurers may, by unambiguous and clearly noticeable provisons, limit
lidbility and impose the obligations they assume by contract absent conflict with a
datute or public policy.

In the present case, defendant aleges that the cause of action does not arise from
the insolvency of Texas Fire and Casudty but instead is based on dlegations of
violations of Louisanalaw, namdy, LSA-R.S. 22:1262 and therefore does not
fdl within the excluson st forth in the policy of insurance issued by Mount
Hawley.

Wedisagree. The dear and unambiguous language of the policy specificaly
excludes clams "arigng from" or "related to" the insolvency of any insurance
company. Thecdam that Tri-State intentiondly failed to inform itsinsured of
the insolvency of Texas Fire and Casudty by its very wording is related to the
insolvency of the insurance company, as without the insolvency of Texas Fire,
there would be no claim.  We can find no dterndtive interpretation of the
language. Additiondly, we cannot find that the pecific excluson violates any
gatutory law nor doesit derogate from public policy. We determine therefore
that reasonable minds must inevitably concur that the unambiguous language in
the errors and omissions policy excludes the clam of negligence arisng from the
insolvency of Texas Fire and Casudlty.

Read the Policy

Homeowner’s Policy Cases

Does being shot by someone in another car qualify asa“use’ of a car for
the purpose of the“ use of acar” excluson to a homeowner s policy?

When there' s no other coverage, often the liability portion of the homeowner’s policy

will afford coverage under certain situaions.

In Edwards v. Horstman, 687 So.2d 1007, (La. 1997) a passenger who was injured by

gunshot fired from another vehicle brought a negligence action againgt the insured driver and

sought recovery from driver's homeowners insurer and uninsured motorist (UM) carrier.

16

The court laid out the very interesting facts as follows:



part:

17

On May 13, 1986, Cynthia Edwards was in the company of numerous other high
school students at a park on Cypress Lake in Bosser City, where they had gone to
celebrate "Senior Skip Day." Cynthialeft the park as a passenger in atop-down
Chevrolet convertible; she was seated on top of the back seat. Closeto that time,
a Toyotatruck driven by James Furgason exited the park at alow rate of speed.
Furgason and his passenger, Michadl Horstman, were not part of the student
group at the park. The truck wasimmediately followed by a Monte Carlo, whose
passengers became exasperated at the truck's dow rate of speed and began
making obscene gestures and comments to the occupants of the truck as they
attempted to passit on the roadway. The occupants of the Toyota truck
responded in kind. In addition, the passenger in the truck, Michael Horstman,
pulled out a shotgun and brandished it at the occupants of the Monte Carlo. The
Monte Carlo accelerated, passed the truck, caught up with, and pulled aongside
the convertible driven by Shane DeMoss. The Monte Carlo's occupants informed
ther felow students in the convertible that the occupants of the Toyota truck
behind them in the roadway had agun. The Monte Carlo then accelerated to get
away from the truck. The truck eventualy passed the DeMoss vehicle as it
chased the Monte Carlo.

Shane DeMoss admitted in testimony that as he proceeded down the roadway
behind the truck, he knew the occupants of the truck were armed and that they
were chasing the studentsin the Monte Carlo. Hisfront seat passenger, Michad
Turner, climbed into the back seet to retrieve a.357 Magnum. Turner returned to
the front seat and placed the gun on the seat beside him. DeMoss saw the shotgun
gticking out of the Toyota truck's back window as he rounded a curve in the
roadway. He testified that he thought there might be trouble between his vehicle
and thetruck. Nevertheless, he attempted to pass the truck. At this point the
truck veered over in front of the convertible to prevent DeM oss from passing and
ran DeMoss off the road. DeMoss knew that Cynthia was seated in a precarious
and exposed position atop the rear seat of the convertible. He conceded that he
aso knew he could have stayed on the shoulder until the truck pulled far ahead.
Moreover, he could have dowed his vehicle or taken an dternate route to avoid
trouble. Instead, he chose to reenter the roadway and drive the convertible so as
to stay close to the truck, even though the truck's passenger was pointing a
shotgun & the convertible and even though its driver had aready run him off the
roadway. At thispoint DeMoss passenger, Turner, raised his.357 Magnumin
the air and fired. Simultaneoudy, Michagl Horstman in the Toyota truck pulled
the trigger of the shotgun he had been pointing at the convertible. Cynthia
Edwards, still seated atop the back seat, was struck and serioudly injured by
shotgun pellets.

The disouted exclusion from coverage in the homeowner's policy providesin pertinent

SECTION |I-EXCLUSIONS



1. Coverage E--Persond Liability and Coverage F--Medicd
Payments to Others do not apply to bodily injury or property
damage:

e. arising out of:
the ownership, maintenance, use, loading or unloading of motor
vehicles ... operated by ... an insured.

Having determined that DeMoss conduct was alegal cause of Cynthidsinjuries,
we must next determine whether that conduct was a"use" of the automobile. We
conclude that it was. In order for conduct to condtitute "use" of an automobile,
that conduct must be essentid to the defendant's liability and the specific duty
breached by the insured must flow from use of the automobile. Picou v. Ferrara,
412 So0.2d 1297 (La.1982); Leleunev. Allstate Ins. Co., 365 So.2d 471
(La1978). Both criteriaare met in thiscase. The duty of Shane DeMoss to
Cynthia Edwards arose because of their relationship vis-a-vis the motor vehicle
and flowed from the use of the automobile. That duty was breached by DeMoss
failure to operate his vehicle in a prudent manner under the prevailing
circumstances. The only conduct of DeMoss for which he was held liable by the
trid court was the use of the vehicle so asto put Cynthiain harm'sway. He could
have avoided placing her in adanger zone by the operation of hisvehicleina
prudent manner under the prevailing circumstances, i.e., Sopping, dowing, or
taking an dternate route to avoid the gunman in the vehicle ahead. Indtead, he
pursued the truck even after having been driven off theroad. Thus, the "use” of
the automobile was essentid to the finding of liability on the part of DeMoss.

The court just didn’t want to find coverage (under any type of policy) under these bizarre
facts.

Contragt that decison with the “maintenance of avehicle’ excluson in Westfield Ins. Co.
v. Herbert, 110 F.3d 24, (C.A.7 (Ind.) 1997), which, although not heavy precedent in Louisiana,
shows how courts read the language of a palicy to find coverage when they want to.

On June 19, 1992, 9-year-old Candace Herbert was badly burned in a freak accident
while playing in aneighbor's yard. The neighbor was 16 years old. He bought a 1985 Mercury

Lynx, which sat in the family garage for about a month from the time he bought it until the day
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the plaintiff was injured. Because it was not being driven, Dondd had not obtained license

plates or automobile ligbility insurance coverage for the car.

19

Asthe court stated:

On the day of the accident, the defendant was working on the car. Apparently ail
was legking through avave cover, S0 he removed it in preparation for ingtdling a
new one he had purchased aday or two earlier. Later that evening, thinking he
could sdll the old valve cover, he decided to try to clean it up. To do that, he
bought a haf-gdlon of gasoline. Working in the yard, he soaked the vave cover
in gasoline in an attempt to loosen agasket. He was not able to remove the gasket
thisway o he decided to burn it off the valve cover. Bad idea

Predictably (to anyone perhaps but a 16-year-old), Dondd's right hand caught on
fire. Ashetried to extinguish thefire, flames legped to the open pan of gasoline,
causng an explosion. Little Candace had the misfortune to be playing with other
children in the Brumley backyard a the time. She was severdly burned in the
exploson.

The Brumleys were insured under a homeowners policy through Westfield, but as
we mentioned, there was no automobile insurance on the Lynx. The homeowners
policy contains a clause excluding insurance coverage for bodily injuries arising
out of the maintenance of motor vehicles. Coverage is excluded for damage:

Arigng out of:

(1) The ownership, maintenance, use, loading or unloading of maotor vehicles or
other motorized land conveyances, including trailers, owned or operated by or
rented or loaned to an insured.

In the case before us, thereis no finger pointing because there is only one finger.
The finger here belongs to the homeowners insurer who wantsto disclaim
respongibility, but we can't let the company escape. While Dondd happened to
hold in his hands a part to an automobile, he was not engaged in maintenance of
his vehicle at the time the gasoline exploded. The maintenance of the vehicle had
terminated once Donad removed the valve cover and set it aside.

... If Dondd had been cleaning the vave cover to reingdl it, we might determine
that his actionsinvolved maintenance. But he was not planning to reinddl it; he
was not working on the car in any manner. He was cleaning the valve cover to
sl it, so he was not involved in maintaining the car when the explosion occurred.



Criminal Conduct Exclusion

Many policies contain an excluson gating, “We do not cover any bodily injury or
property damage which may reasonably be expected to result from the intentiond or crimina
acts of aninsured person.” But does all crimind conduct always exclude coverage?

In Young v. Brown, 658 So.2d 750, 27,018 6/21/95, (La.App. 2 Cir. 1995) the insurance
policy stated, “We do not cover any bodily injury or property damage which may reasonably be
expected to result from the intentional or criminal acts of an insured person or which isin fact
intended by an insured person.”

Paintiff and a group of friends went to the home of another friend, looking for someone.
They were told that he could be found degping in a pickup truck in front of the house. When
plaintiff approached the truck, an argument ensued. Brown, who had consumed severa beers and
may have been intoxicated, concluded that plaintiff and his companions were a threat and got out
of the truck armed with agun. Brown fired a shot into the ground in an effort to disperse
plaintiff and his companions. Theresfter, Brown stumbled as he gpproached the group and fell
into plaintiff. The gun fired and plaintiff was shot in the somach. Brown denies any intent to
shoot or harm plaintiff. Based onthe“crimind acts’ exclusion, the court hed that the firing of
the gun was accidental and unintentiond and, therefore, condtituted only negligence.

In this case, the defendant pled guilty to acrime - the crime of negligent injuring.
Because the insured pled guilty to the crime of negligent injuring, Allstate contends that the
crimina acts clause excludes coverage.

The court held:

We have dready recognized the strong public policy that prevents wrongdoers
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from indemnifying themsdves againg their own intentiond crimind acts. There
is, however, another public policy related to the protection of the innocent injury
victim. It has long been the recognized public policy of this Sate thet liability
insurance is issued for the protection of the genera public aswell asfor the
security of the insured. These public policies must be balanced in accord with the
function performed by ligbility insurance and the expectations of aressonable
insurance buyer.

Faintiff was injured when defendant, while widlding a gun, sumbled and fell.
The gun accidentally discharged and plaintiff was struck in the abdomen. Under
these facts, it is clear that defendant's actions fell below those expected of a
reasonably prudent person and thus condtituted negligence. Defendant was
charged with and pled guilty to negligent injuring, aviolation of LSA-R.S. 14:39,
which gatesin part the following:

Negligent injuring isthe inflicting of any injury upon the person of
another by crimingl negligence.

Our legidature has defined negligence for the purpose of crimindizing certain
conduct. Crimina negligence, like tort negligence (adbeit gross), is based upon
accidental or inadvertent behavior. Asin the instant case, the same conduct
leading to aclaim of crimind negligenceisadso actionablein tort. And yet, were
defendant's conduct not chargeable as a crime, there would be no exclusion under
the policy short of a showing that defendant acted intentiondly in shooting

plantiff or that defendant intended to inflict injury. Because the negligencein
question led to a crimina charge and conviction, Allstate would deny coverage.
Evenif crimind charges were not filed by the prosecuting authority, Allstate
would dam aright to prove guilt in the civil proceeding.

Modern statutory and regulatory provisions govern most facets of human behavior
and socid interaction and are o extengve that liability seldom arises gpart from
some manner of illegal conduct. Indeed, statutes have so covered the field that
fault can seldom occur that the conduct involved is not aso consdered acrime. It
isillegd, in some ingtances, to possess afirearm, speed in automobiles, drive
under the influence of acohol, and let your pet outsde without aleash. Allgtate's
suggested result can hardly have been envisioned by the parties.

An excdlusion of liahility insurance coverage for non-intentiond, inadvertent acts
of crimina negligence violates Louisanas public policy established for the
protection of innocent injury victims. Furthermore, we find the ingtant insurance



excluson to be ambiguous. Theterm "crimina acts' is equivoca and susceptible
of more than one interpretation based upon its usage and the tenor of the
exclusonary language. A reasonable liability insurance buyer could construe the
ingdant exclusonto deny coverage only for intentiona crimina acts, thereby
alowing coverage for damages arisng out of nor+intentiond, crimina

negligence. In light of this ambiguity, we congrue the policy to provide coverage
for damages arising from non-intentional acts that may riseto the leve of

crimind negligence. Such an interpretation recognizes the insured's reasonable
expectations of coverage while voiding the excluson only to the extent thet it
violates public policy.

Contrast that with Gillsv. Brown, 672 So.2d 1093, 95-2351 (LaApp. 4 Cir. 1996) in
which Brenda Brown pleaded guilty to negligent homicide under the following fact Situation:

Defendant stated that on January 3, 1993, she and Brenda Gills, with whom
defendant lived, went to a bar to watch afootbal game. While there they got into
an agument. Defendant returned home and sometime later Ms. Gills returned
home aswdll. Defendant went into her bedroom and closed the door. Ms. Gills
began beating on the door, managed to get into the room and approached
defendant. Defendant stated that she got a gun from underneath the bed and it
fired twice. Defendant did not recdl pulling thetrigger. Ms. Gillswashit in the
chest by one of the bullets and died.

Paintiffs contend that the above quoted exclusions contained in the Allgtate

policy were limited to intentiond crimind acts. Intent is not an eement of the

crime of negligent homicide. Therefore, plaintiffs argue, Brenda Brown's

conviction of the crime of negligent homicide does not trigger the exclusion.
However, the exclusonary language upon which plaintiffs base their argument is

not the same as the language found in Brenda Brown's policy. The language

quoted by plaintiffs, and erroneoudy attributed to the ingtant Allstate policy, isthe
exclusonary language that the court analyzed in Young v. Brown, 27-018, p. 3
(LaApp. 2 Cir. 6/21/95), 658 So.2d 750, 752, writ den. 95-1811 (La. 10/27/95),
662 So.2d 1.

We do not cover any bodily injury or property damage which may
reasonably be expected to result from the intentiond or crimind
acts of an insured person or whichisin fact intended by an insured

person.

From the factsfound in State v. Brown coupled with the greater detail contained
in Brenda Brown's deposition it is undisputed that Brenda Brown ddliberately
drew her gun from under her bed in the midst of an angry confrontation with the
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decedent. She admitted that her hand was on the trigger. She admitted that she
must have pulled the trigger. She said that she did not intend to shoot the
decedent, but we know that she fired twice, killing the decedent at close range.
State v. Brown, supra.  She says that she does not remember how the gun went
off, but she does not suggest that she sumbled causing the gun to discharge
accidentaly aswasthe casein Young v. Brown, supra

We find intent under the undisputed facts of this case where the parties were
engaged in an angry confrontation and one party deliberately drew a gun, placed
her hand on the trigger, admits she must have pulled the trigger, firing twice
killing the other party, and no explanation is offered to suggest how this could
have occurred by accident.

What did the Supreme Court do?.

Writ granted. A genuine issue of materid fact exists regarding whether the
insured intended to injure or kill the victim. Therefore, summary judgment was
improperly granted. Accordingly, summary judgment in favor of Alldtate
Insurance Company is hereby vacated and set aside. This case isremanded to the
digtrict court for further proceedings., Gills v. Brown, 675 So.2d 274 (La. 1996).

Medical Malpractice Cases

1976. Since 1997, however, depending on the case, the plaintiff may be able to recover more

The cap on generd damagesin medica malpractice cases has been $500,000.00 since

than $500,000.00.

In Conerly v. Sate, 690 So.2d 980, 29,236 La.App. 2 Cir., 3/3/97 the court was

confronted with a Stuation where more than one plaintiff was aggrieved by an act of medical

malpractice. The facts are asfollows:
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In the indant case, there are three dlamants. Timothy Conerly, on behaf of his
daughter, asserted a claim for her injuries arising out of defendants medica
malpractice.  Upon Chrigtina's degth the petition was amended to allege a
surviva action.  In addition, Mr. Conerly asserted awrongful desth claim seeking
damages for menta anguish and loss of companionship, love and affection.
Claudia Conerly aso sought damages for her daughter's wrongful deeth, including
mental anguish and loss of companionship, love and affection.



Though they may have arisen from the same act of medical mapractice, Mr. and
Mrs. Conerly's wrongful desth claims are separate from the claim of the child.
The injuries to these parents were digtinct from the injury suffered upon the child
and each parent is entitled to damages arising out of their daughter's wrongful
desth. LaC.C. art. 2315.2. The medicd mapractice statute implicated in this
case provides amonetary limitation or cgp on recovery "in any action or clam’ or
"in connection with any dam.”

The legidature has created a specia scheme of compensation for those injured by
medical mapractice. In the process, the substantive caps and procedures

established by the legidature were particularly detailed. The potentid adverse

effect of the medical malpractice act is that persons catastrophicaly injured by
medica negligence are subject to reduced quantum recovery as a consequence of

the cap on damages. Rodriguez v. Louisiana Medical Mutual Insurance Co., 618
S0.2d 390 (La.1993).

As noted by the supreme court, Statutory interpretation is guided by the principle
that a statute such as the medica ma practice act, which takes away common or
natura rights, isto be srictly construed and not extended beyond its obvious
meaning. Descant v. Administrators of Tulane Educational Fund, 93-3098 (La.
07/05/94), 639 So.2d 246; Rodriguez, supra. When a datute grants immunities
or advantages (such as the medica mapractice act's cap) to a specid class (Sate
hedlth care providers) againgt the generd public, the claims of the specid class

must be gtrictly construed.  1d.

Therefore, wefind that LaR.S. 40:1299.39, the provision of the public medica
malpractice act limiting the rights of personsto recover for injuries or death

arisgng out of the negligence of a state hedlth care provider must be drictly

construed. As applied to the particular circumstances of this case, we find that the

cap applicable to the surviva claim is separate from the parents wrongful desth

dams

How long will thistype of action survive befor e its wrongful death?

I ntentional Acts Cases

Mogt ligbility insurance policies contain some form of “intentiond acts’ exclusion,
commonly exempting from coverage acts of atortfeasor which are “expected or intended from
the standpoint of the insured.” Since the insurance contract itsalf isthe law between the parties,

theinitid inquiry then must be to look to the specific policy language to determine what the
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policy actudly excludes. Outside of the sexud molestation arenathe clause has been found to
require the finder of fact to undertake a subjective andysisinto the intent of the insured, usudly
the tortfeasor.

The most detailed analysis of how to interpret this "expected or intended” exclusonisin
Breland v. Schilling. In Breland one basebdl player punched another in the jaw after heated
words were exchanged. The victim suffered unusudly severe fractures as aresult of the
dtercation. The policy excluded coverage for “bodily injury or property damage which is either
expected or intended from the standpoint of the insured.” The Court held that, under the specific
language of that palicy, an excluded injury is one which the insured intended, not one which he
caused, however intentiond the injury-producing act and held that the language excludes
coverage only for those injuries which the defendant subjectively desired to inflict.

The Court distinguished the meaning of “intent” in thisinsurance policy from the legd
meaning of “intent” in other areas such as worker's compensation, crimina law and tort law and
defined intent, under the interpretation of that particular insurance contract, asfollows:

In adopting the fact-sengtive test for the insured's subjective intent, we reject the

gpproach, followed by certain courts, that an insured intends, as a matter of law,

al injurieswhich flow from an intentiona act.

While the insurance policy, perhapsin part, for public policy reasons, bars

payment of daims for injuries "intended or expected from the standpoint of the

insured” it does not bar coverage for unintentionaly grievous injuries which,

though precipitated by the insured, were never intended by him. We hald,

therefore, that when minor bodily injury isintended, and such results, theinjury is

barred from coverage. When serious bodily injury isintended, and such results,

the injury is dso barred from coverage ... When aminor injury isintended

and asubstantially greater or more severeinjury results, whether by chance,

coincidence, accident, or whatever, coverage for the more severeinjury is not

barred. Whether a given resulting bodily injury was intended "from the

gtandpoint of theinsured” within these parameters, is a question of fact. Such

factua determinations are the particular province of thetrier of fact, in this
indance thetrid jury.
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One very recent credtive twist to get around this excluson wasthat in Bilbo v. Shelter
Insurance Company, 96 1476 (La. App. 1 Cir. 1997) 1997 WL 451355 in which, under smilar
facts, the plaintiff aleged that the injuries to the victim were aso directly aitributable to the
tortfeasor’ s parents “negligent supervison” of the tortfeasor. The court, however, found that a

Breland analysis was warranted and reversed the summary judgment. It stated,
however, “ Since we conclude summary judgment should not have been granted, we do not reach

the negligent supervison clam againgt Vaughn's parents.”  So we await another day.

EMPLOYER'SVICARIOUSLIABILITY FOR
INTENTIONAL TORTSOF EMPLOYEES

The Louisana Supreme Court has held that in order for an employer to be vicarioudy
liable for the intentiona acts of its employee, the "tortious conduct of the [employee must be] so
closely connected in time, place, and causation to his employment duties as to be regarded arisk
of harm fairly attributable to the employer's business, as compared with conduct ingtituted by
purely persona considerations entirely extraneous to the employer'sinterest.” LeBranev. Lewis,
292 S0.2d 216, 218 (La. 1974). An employer isnot vicarioudy liable for the intentiona acts
committed by its employee unless such employee is acting within the ambit of his assgned
duties and a0 in furtherance of his employer's objectives.

In LeBrane, the court considered the following factors in holding an employer lidble for
asupervisor's actions of stabbing his co-employee:

(1) whether the tortious act was primarily employment rooted;

(2) whether the act was reasonably incidenta to the performance of the employee's
duties,

(3) whether the act occurred on the employer's premises;, and
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(4) whether it occurred during the hours of employment.

Alcohol related cases

La R.S. 9:2800.1
Limitation of ligbility for loss comected with sde, serving, or furnishing of acoholic beverages

A. Thelegidature finds and declares that the consumption of intoxicating beverages,
rather than the sale or serving or furnishing of such beverages, is the proximate cause of any
injury, including death and property damage, inflicted by an intoxicated person upon himsdf or
upon another person.

B. Notwithstanding any other law to the contrary, no person holding a permit under either
Chapter 1 or Chapter 2 of Title 26 of the Louisana Revised Statutes of 1950, nor any agent,
servant, or employee of such a person, who sells or serves intoxicating beverages of either high
or low acoholic content to a person over the age for the lawful purchase thereof, shdl be lidble
to such person or to any other person or to the estate, successors, or survivors of ether for any
injury suffered off the premises, including wrongful deeth and property damage, because of the
intoxication of the person to whom the intoxicating beverages were sold or served.

C. (2) Notwithstanding any other law to the contrary, no socid host who serves or
furnishes any intoxicating beverage of ether high or low acoholic content to a person over the
age for the lawful purchase thereof shdl be lidble to such person or to any other person or to the
edtate, successors, or survivors of ether for any injury suffered off the premises, including
wrongful desth and property damage, because of the intoxication of the person to whom the
intoxicating beverages were served or furnished.

(2) No socid host who owns, leases, or otherwise lawfully occupies premises on which,
in his absence and without his consent, intoxicating beverages of either high or low acoholic
content are consumed by a person over the age for the lawful purchase thereof shdl beligble to
such person or to any other person or to the estate, successors, or survivors of ether for any

injury suffered off the premises, including wrongful desth and property damage, because of the
intoxication of the person who consumed the intoxicating beverages.

The above gtatute only immunizes the sdller from liability asaresult of asdeto“a
person over the age for the lawful purchase thereof,” but not asto ligbility as aresult of salesto

persons under the lawful age to purchase acohol or personsinjured by such persons. See

Hopkinsv. Sovereign Fire & Cas. Ins. Co 626 So.2d 880, (LaApp. 3 Cir. 1993).
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Isthe immunity absolute? Isthereasoning of Thrasher still viable?

In Thrasher v. Leggett, 373 S0.2d 494 (La.1979), apre-La R.S. 9:2800.1 case, liability
was impaosed on the seller or server of dcohalic beverages aduty “to avoid affirmative acts
which increase the risk of peril to an intoxicated person.”

Examples of affirmative acts which would impose ligbility are found in Pence v.
Ketchum, where abar owner gected an intoxicated patron onto a busy highway, and in Pitts v.
Bailes, 551 So.2d 1363 (La.App. 3rd Cir.1989), writs denied, 553 So.2d 860 (La.1989) and 556
S0.2d 1262 (La.1990), where the retailer failed to secure his parking lot when awell known band
drew an exceptiondly large crowd.

Isthat reasoning Htill viable? Doesit redly conflict with La R.S. 9:2800.1?

Employment Related Claims

In the past few years, it has become more difficult for employersto obtain coverage for
employment-related lawsuits under their Comprehensive Generd Liability (CGL) palicies.
Carriers have argued successtully that they did not design the policy for claims from
employment-related practices, but, often, these policies may afford coverage. Much of the
litigation surrounds whether the incident was an “occurrence’ or an “accident” as defined in the
policy, or whether the action was “intentiona” or wilful. Further it isnecessary to read the
policy to divine the definition of “insured,” which, in many policies, includes the employer,
officers, directors, supervisors and often co-workers. Although sexua misconduct has
been viewed as intentiona misconduct, which is usualy uninsurable, courts across the country
often find that the conduct is so closdly connected in time and place to the employer’ s mission,

that it is recoverable.
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So now many insurers offer coverage for sexua harassment claims by offering an
“employment practices’ policy or employment practices endorsementsto liability policies.

Although not a Louisana case, an excdlent exposition of these policy issuesis contained
in Western Heritage Ins. Co. v. Magic Years Learning Centers and Child Care, Inc., 45 F.3d 85,
(C.A5(Tex.) 1995) in which Mrs. Alexander, an employee of Magic Years, dleged that aMagic
years employee, Mr. Wilson sexudly harassed her at work, that such harassment led to her
congructive discharge, that heinvaded her right to privacy by asking probing questions about
her persond life and sexud activities, that he unlawfully imprisoned her, that he committed
assault and battery by touching her in an offensive, unwel come manner, and that he acted with
such want of care and conscious indifference as to warrant punitive damages.

Western Heritage contends that the policy's definition of “occurrence’ did not cover
sexud harassment, and, even if it did, the alegationsin the Alexanders suit are excluded from
coverage by the “assault and battery” exclusion.

The policy defined an “occurrence” as "an accident, including continuous or repeated
exposure to conditions, which resultsin bodily injury or property damage neither expected nor
intended from the standpoint of the insured.” Western Heritage contended that the definition of
“occurrence” excluded intentiondly inflicted injuries and therefore excluded the dlegations
which arose out of sexual harassment because Mr. Wilson intended or expected to injure Mrs.
Alexander when he harassed her and touched her in an offensive, unwelcome mamer.

The court held:

... The generd policy definition of occurrenceis trumped by the following
specid endorsement:

Physica and/or Mentd Abuse Limitation Endorsement
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In consideration of the premium charged, it is hereby understood
and agreed that Bodily Injury and Property Damage includes any
act, which may be consdered sexua in nature and could be
classified as an Abuse, Harassment, Molestation, Corpora
Punishment or an Invasion of an individud'sright of Privacy or
control over their physical and/or menta properties by or at the
direction of an Insured, an Insured's employee or any other person
involved in any capacity of the Insured's operation....

Regardless of whether the generd definition of occurrence would exclude
dlegations of sexud harassment by the insured, the endorsement expresdy
provides for coverage of such clams. To hold otherwise would render the
endorsement meaningless. See Barnett, 723 SW.2d at 666 (dating that a court
should read a contract, including an insurance policy, to give effect to each part of
the contract unless doing so would do violence to the rules of law or
congruction).

The aleged acts of Mr. Wilson complained of in the underlying Sate court suit
are covered by the endorsement because they al "may be consdered sexud in
nature and could be classified as an Abuse, Harassment, Molestation, Corporal
Punishment or an Invasion of an individud'sright of Privacy." Alternatively,

from the standpoint of Magic Y ears and Mrs. Wilson, not only do the dlegations
in the underlying State court suit fall within the endorsement, but the alleged acts
or omissions are within the genera definition of occurrence, because thereis no
contention that Mrs. Wilson or Magic Y ears expected or intended to injure the
Alexanders.

ASSAULT AND BATTERY EXCLUSON

Western Heritage a so contends thet the dlegations involving assault and battery
and offendve touching are excluded from coverage by the following assault and
battery excluson endorsement:

It is agreed thet the insurance does not apply to bodily injury or property damage
arising out of assault and battery or out of any act or omission in connection with
the prevention or suppression of such acts, whether caused by or at the ingtigation
or direction of the insured, his employees, patrons or any other person.

The underlying state court suit is based upon aleged sexua harassment, expressy
covered by the policy's "physica and/or menta abuse limitation endorsement.”
The dlegations of assault and beattery, unlawful imprisonment, and intentiona
infliction of emotiond distress are dternative legd theories of liaility for the
aleged sexud harassment. The physical/menta abuse endorsement would be
meaningless with respect to clams of physicd abuse if the assault and battery
excluson were gpplicable. The assault and battery excluson is trumped by this
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gpecid endorsement, just asis the definition of occurrence,
EMPLOYER LIABILITY EXCLUSION

Western Heritage aso argues that the alegations in the state court suit are
excluded by the following employer liahility excluson clause

This insurance does not apply:

(i) to bodily injury to any employee of the insured arising out of and in the course
of hisemployment by the insured for which the insured may be held liable as an
employer or in any other capacity; * * * or

(i) to bodily injury sustained by the spouse, child, parent, brother, or sster of an
employee of the insured as a consequence of bodily injury to such employee
arigng out of and in the course of his employment by the insured.

The policy defines an "insured” as.

any person or organization qualifying as an insured in the 'Persons Insured
provision.... The insurance afforded applies separately to each Insured againgt
whom daim is made or suit is brought, except with repect to the limits of the
Company's lighility.

By this employer liability excluson, Western Heritage may have intended to
exclude coverage of clams by "any employee’ of any insured, but it did not do
so. Ingtead, the policy excludes coverage of clams by "any employee of the
insured." (emphasis added). The author of the policy knew how to write the
word "any”, for he used it to modify "employee”, but not "insured.”

The definition of an "insured” in the policy provides that "[t]he insurance afforded
goplies separatdy to each Insured againgt whom claim is made or suit is brought.”
The "physicd and/or menta abuse limitation endorsement,” which provides for
coverage of the claims at issue, sates that 'Tt]his insurance applies separately to
each Insured.” Thusaclam agang oneinsured may be covered, even though
the same clam againg another insured is excluded. Mindful that we must adopt
any congruction of an exclusionary clause urged by theinsured aslong asit is not
unreasonable, we must read the employer liability excluson as goplying

separately to each insured, excluding coverage of an insured only if that insured is
the employer of the injured party or the party's spouse.

The employer liability excluson does not gpply to Mr. and Mrs. Wilson, neither
of whom was Mrs. Alexander's employer, but it does apply to Magic Years,
which was her employer.



All of the daims againg Magic Y ears are excluded by the employer liability
excluson dause, because Magic Y ears employed Mrs. Alexander, the clams
arose out of the course of her employment, and the exclusion specifically applies
to the derivative claims of the injured employeeg's spouse.

Unlike the limiting language in the definition of "occurrence” and the assault and
battery exclusion, ether of which if gpplicable here would render the policy's
"physca and/or menta abuse limitation endorsement” meaningless, the employer
liability excluson can be read together with the sexua claim endorsement.
Claims by a non-employee of an insured "which may be considered sexud in

nature"' are covered by the palicy, e.g., the dlaims againg Mr. and Mrs. Wilson;
such clams by an employee of an insured are excluded from coverage.

Read the policy

Claims made policies
What if the palicy isa“dams made’ policy limiting coverage to cdamswhich
occurred and were reported while the policy was in force?

In Hedgepeth v. Guerin, 691 So.2d 1355, 96 1044 La.App. 1 Cir. 3/27/97, (La.App. 1 Cir.
1997) Pacific Insurance Company (Pacific) issued an individua professiond liability policy to
Dr. Gerard G. Guerin, aHammond podiatrist. The policy wasa"cams made' policy covering
the period between January 31, 1985, and January 31, 1986.

On October 2, 1985, Julia Hedgepeth, a diabetic, consulted Dr. Guerin for treatment of a
cdlous on her right foot. On that same day, Dr. Guerin surgicaly removed the calous from Ms.
Hedgepeth's foot and sutured the incision under local anesthesia. Theresfter, a severeinfection
developed, resulting in diabetic gangrene, which ultimately required the amputation of the upper
left portion of Ms. Hedgepeth's right foot.

On November 10, 1985, Pacific canceled its policy of professiond liability insurance

covering Dr. Guerin. Thereafter, on January 31, 1986, the policy expired by its own terms.
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On July 23, 1986, Ms. Hedgepeth filed a medical ma practice action againgt Dr. Guerin
and Pacific. Dr. Guerin answered the petition, denying the alegations and averring
extinguishment of the obligation by virtue of adischarge in bankruptcy granted to Dr. Guerin on
May 1, 1986.

Thepolicy isaso-cdled "dams made' palicy.

The disputeis over "notice” to the company. There was no proof that Dr. Guerin notified

Pacific Insurance Company in writing or otherwise during the coverage period.

Pacific contended that the language in its "dams made’ policy, which limits coverage to
acts discovered and reported during the policy term, is clear and unambiguous and that the
trial court erred in finding that coverage existed.

In the portion of the policy entitled "COVERAGE PART," the Pecific policy provided
the following "Notice'":

Thisisknown asa"dams made' palicy. . . .

The " Coverage Agreement” for "Coverage M--Individud Professond Lighility"

provides asfollows:

The company will pay on behdf of the insured:

All sums which the insured shal become legdly obligated to pay as
damages because of injury to which this insurance applies caused by a
medical incident, occurring subsequent to the retroactive date, for which
claim isfirst made against theinsured and reported to the company

during the policy period, arising out of the practice of the insured's
professon as a podiatri<.

A dam for injury shdl be congdered as being first made at the earlier of the
following times

(8 when the insured firgt gives written notice to the company that aclam has
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been made, or
(b) when the insured firgt gives written notice to the company of specific
circumstances involving a particular person which may resultinaclam. . . .

The court hald:

Clearly, the Pacific policy isa"dams made" or "discovery” policy. Under a
"damsmade’ palicy, coverage is effective only if the negligent harm is
discovered and reported within the policy term. Thisisto be contrasted with an
"occurrence” policy, where the coverage is effective if the negligent harm occurs
within the policy period, regardless of the date of discovery.

Aninsurance policy isacontract and has the effect of law between the parties.
Asagenerd rule, where a policy unambiguoudy and clearly limits coverage to
acts discovered and reported during the policy term, such limitation of ligbility is
not per seimpermissble or invaid. Thisisin accordance with the generd
principle that, in the absence of conflict with statutory provison or public policy,
insurers may by unambiguous and clear notice providons limit their liability and
impose such reasonable conditions as they wish upon the obligations they assume
by their contract. (Citations omitted)

The record indicates that the Peacific policy period commenced on January 31,
1985, and continued through January 31, 1986. The aleged malpractice occurred
on October 2, 1985. The Hedgepeths firdt filed a mapractice action againgt Dr.
Guerin on July 23, 1986, nearly sx months after the policy period had expired.
Theregfter, Dr. Guerin was served with the petition for damages, and, in August

of 1986, he notified Pacific of the action. Therecord is clear that, a no time prior
thereto, was Pacific notified of the clam. Accordingly, the daim againg Pecific
was not "first made" during the policy period, and, as aresult, under the language
of the Pacific policy, there was no coverage under the policy.

However, our inquiry does not end here. In the ingtant case, plaintiffs chalenge
the validity of the"dams made" policy on the grounds that it violates Satutory
law. Raintiffs chalengesto the "cdams made' policy alege conflict between the
Pecific policy provisons and various statutory provisons, including the Direct
Action Statute, the statutes setting forth the prescriptive period for insurance and
medica mapractice actions, and genera provisions of the Medica Mapractice
Act.

Insurers may by unambiguous and dlear natice provisons limit their liability and
impose such reasonable conditions as they wish upon the obligations they assume
by their contract, but this ability to contract is limited by statute and/or public
policy. Even"damsmade' palicies which dearly and unambiguoudy limit an
insurer's liability to itsinsured, may be unenforcesble againg third party
clamants, if those provisons violate public policy or conflict with statutory



provisons.

In theingant case, plaintiffs chalenge to the "dams made' policy provisons
involves dleged violations of the Direct Action Statute, the prescriptive period for
insurance and medical mal practice actions, and generd principles of the Medica
Madpractice Act.

Accordingly, those portions of Peacific's "clams made' palicy, limiting the
ligbility of Pacific to those clams which occurred and were reported while the
policy was in force, are unenforceable and without effect under the facts of this
case.

Drop down

What if thereisa“gap” between the primary coverage and the excess coverage? Will the

excess “drop down” to cover the gap?

In Louisiana Insurance Guaranty Association v. Interstate Fire & Casualty Company 630

S0.2d 759, (La. 1994), the court set forth the guiddines for when the excessinsurer is required to

“drop down.” It cited Kelly v. Weil, 563 So.2d 221 (La.1990), which stated that the controlling

condderation in resolving this drop down issue is the language of the excess palicy.
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The Interdate policy's limits of liability provison provided:

LIMITSOFLIABILITY:

OUR policy is an excess policy over the PRIMARY INSURANCE.

OUR obligation does not extend beyond the limits shown in the DECLARATIONS.
WE are not obligated to pay under this policy until the PRIMARY INSURER has
paid or has been held liable to pay the full amount of the PRIMARY
INSURANCE.

WE shdl then be liable to pay only such additional amounts necessary to provide
YOU with atotal coverage under the PRIMARY INSURERS and this policy



combined.
The court hdd:

Resolution of this case turns on whether the fourth sentence of Interstate's limits
of liability provison requires Interstate to drop down and assume the insolvent
primary insurer's (Champion's) obligations. . . . We find the words in this fourth
sentence reflect that its meaning is dependent upon other policy provisonsin at
least three respects.

The first dependent word is "then.” Theword "then” is defined as"[n]ext in ...
order.” American Heritage Dictionary (1976). In this sentence, "then" means
after the trigger condition imposed by the third sentence occurs. > (FN11) The
second dependent word is"additiond,” which is defined as "a supplement.”  Id.
Obvioudy, additiona presupposes something coming beforeit, and the placement
in this sentence of the word "additiond™ before the word "amounts' reflects the
limited nature of Interstate's obligation to pay. Thethird limiting word is"only,"
which is defined as"[n]Jo morethan.” 1d. In this sentence, "only" precedes "such
additiona amounts” further reflecting the limited nature of Interstate's obligation

to pay.

Based on the above definitions, we trandate this sentence as providing that after
the triggering event, defined in the third sentence, the next event is the activation
of Interstate's obligation to pay, and that obligation will be for no more than such
supplemental amounts necessary to provide the total combined coverage. This
sentence thus clarifies that the excess insurer's (Interstate's) limits are in addition
to the primary insurer's (Champion's) limits.

While we congtrue Interstate's policy as plainly precluding drop down coverage,

we nonetheless address each of the three factors LIGA contends supports the

gppelate court's contrary congtruction; namely: (i) the reasonable expectations

doctrine, (i) the rule of drict construction and (iii) public policy congderetions.

While the discussion of these mattersis too lengthy to reproduce here, the case presents
an excdlent analyss of these issues, and, should these issues arise in your case, you should

consult the text of the case.

Read the Policy
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Cases Spanning Several Policy Periods

What if the tort is continuous and spans severad policy periods? How much coverageis
there?

In Colev. Celotex Corp., 588 So.2d 376, (LaApp. 3 Cir. 1991) Paintiffs alege that
during their employment they were exposed to asbestos and alleged that the named executive
officers of their employer negligently failed to provide them with a safe place to work between
1945, the year they began work, and 1976, the year that, effective October 1, the Louisana
legidature amended LaR.S. 23:1032 and barred suits againgt executive officers unless the
conduct amounts to an intentional tort. The sole defendant at trid was INA, asinsurer of eleven
executive officers.

The court held:

... Initsbrief, INA cites policy language which reads™... dl bodily injury and
property damage arising out of continuous or repested exposure to subgtantialy
the same generd conditions shal be considered as arising out of one occurrence.”
INA sates that this language provides that an individua claimant's long-term
exposure to subgtantialy the same conditions must be treated asasingle
occurrence, triggering only one policy limit. The policies were written for yearly
terms from 1944 through 1976 with coverages varying from $10,000.00 in 1944
to $50,000.00 in 1976 for each person injured.

Paintiffs treating physician, Dr. Gary Friedman, tedtified that plaintiffs sustained
digtinct bodily injury in each of their respective years of employment asa
conseguence of negligent exposure to asbestos dust. Thus, while plaintiffs
continued or repeated exposure may congtitute but one occurrence under that
policy, the INA grant of coverage and Dr. Friedman's testimony support the tria
court's ruling that there was an accident/occurrence in each year of plaintiffs
exposure.

In Houston v. Avondale Shipyards, Inc., supraat page 150, the Fourth Circuit
explainsthe rationde for the annuad exposure rule asfollows:
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"Inherent in the decision to place CU &t risk for each year
during which plaintiff was exposed and CU had apalicy in effect,
isacongruction of the events so that we view plaintiff's exposure
as an occurrence which occurs (or reoccurs) each year of plaintiff's
exposure. Arguably, plaintiff is reinjured each time heinhdes
dlicadust. To avoid infinite liability exposure, however, the
factua condruction of asingleinjury (or reinjury) each yeer is
adopted...."

The court held that, although there were numerous, perhaps thousands, of inhalations of
ashestos, that the “single injury” concept would be applied and that “ by stacking the annua
policies covering each respective plaintiff's exposure, there is more than sufficient coverage for
esch plaintiff's recovery.”

Smilaly, in Society of Roman Catholic Church of Diocese of Lafayette and Lake
Charles, Inc. v. Interstate Fire & Cas. Co., 26 F.3d 1359, (C.A.5 (La.) 1994) two pedophilic
priests molested thirty-one children over a period of seven years, prompting a spate of clams
from the children and their parents. The sordid picture underlying thisinsurance coverage
dispute isthat of two miscreant priests who subjected thirty-one children to extended periods of
sexua molestation. These molestations began in August of 1976 and ended in June of 1983. The
record on gppea does not show how many times each child was molested, nor the extent of
damage resulting from each encounter. The parties agreed that each child was molested &t least
once during each gtipulated year of molestation.

All insurance policies were "occurrence’ based policies, occurrence being defined as"a
continuous or repeated exposure to conditions.”  The court held that an "occurrence” could be
the church's continuous negligent supervision of a priest, the negligent supervision of apriest
with respect to each child, the negligent supervision of a priest with repect to each molestation,
or eech time the Diocese became aware of afact which should have led it to intervene.

The court stated:

While there are many possible gpplications of the term "occurrence,” we are not
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without guidance. In Lombard v. Sewerage & Water Bd. of New Orleans, 284
S0.2d 905 (La.1973), where the ongoing construction of adrainage cand
damaged many adjacent property owners, the Louisiana Supreme Court discussed
the proper method for determining an " occurrence’ when the cause of harm
continues to injure different persons:

The word "occurrence” as used in the policy must be construed
from the point of view of the many persons whose property was
damaged. Asto each of these plaintiffs, the cumulated activities
causing damage should be considered as one occurrence, though
the circumstances causing damage consist of a continuous or
repeated exposure to conditions resulting in damage arising out of
such exposure. Thus, when the separate property of each plaintiff
was damaged by a series of events, one occurrence was involved
insofar as each property owner was concerned. Notwithstanding,
therefore, that the same causes may have operated upon severd
properties a the same time resulting in varying degrees of damage,
it cannot be regarded as one occurrence, but the damage to each
plantiff is a separate occurrence.

Following Lombard, "the damage to each [child] is a separate occurrence.” See
adso Interstate, 747 F.Supp. a 624 ("Each time this negligent supervison
presented Father Laughlin with the opportunity to molest a different child, the
Archdiocese was exposed to new liability," which congtitutes an " occurrence”
under the policy language); Maurice Pincoffs Co. v. &. Paul Fire & MarinelIns.
Co., 447 F.2d 204, 206 (5th Cir.1971) (holding that the liability cresting event
condtitutes an "occurrence”).

2. The Number of "Occurrences' Per Child

While Lombard ingtructs that the molestation of each child is a separate
occurrence, it does not answer the question of how many "occurrences’ each child
suffered, because the issue of multiple occurrences during successive policy terms
never arose. The court'sopinion in Davisv. Poelman, 319 So.2d 351 (La1975)
isequaly unhdpful because it dedt with asingle injury resulting in continuing
damage over aperiod of time. It did not address a situation where an individud
was repeatedly injured during multiple policy terms.

The mogt gpplicable line of Louisiana cases deding with multiple injuries during
successive years are the ashestosis cases. Seee.g., Colev. Ceotex Corp., 599
$0.2d 1058 (La.1992); Houston v. Avondale Shipyards, Inc., 506 So.2d 149
(LaCt.App.), writ denied, 512 So.2d 460 (La.1987); Ducrev. Mine Safety
Appliances Co., 645 F.Supp. 708 (E.D.La.1986) (applying Louisianalaw),
approved, 833 F.2d 588 (5th Cir.1987); Porter v. American Optica Corp., 641



F.2d 1128 (5th Cir.) (applying Louisanalaw), cert. denied, 454 U.S. 1109, 102
S.Ct. 686, 70 L.Ed.2d 650 (1981). In Cole, the most recent Louisiana Supreme
Court decison in this area, the court answered the question of how to determine
the number of occurrences when the victim is repeatedly injured during multiple
policy years. Adopting the exposure rule, the court concluded that the inhdation
of ashestos fibers causes bodily injury as defined in the "occurrence” policies.

The court held that an employee suffered bodily injury from an occurrence when
the employee inhded asbestos fibers during a policy year and dl subsequent
inhalation during that year arose out of the same occurrence. When the employee
inhaled ashbestos during the next policy year, again, the employee suffered bodily
injury from an occurrence. Thus, each employee suffered injury from an
occurrence during each year in which heinhaed asbestos.  Cole, 599 So.2d at
1075-80.

We believe the Louidana Supreme Court would apply the same andysisto the
dipulated facts of this case. When a priest molested a child during a policy yesr,
there was both bodily injury and an occurrence, triggering policy coverage. All
further molestations of that child during the policy period arose out of the same
occurrence. When the priest molested the same child during the succeeding
policy year, again there was both bodily injury and an occurrence. Thus, each
child suffered an "occurrence’ in each policy period in which he was molested.

Read the Policy

Sexual Misconduct Cases

In Smith v. Perkins 94-1270 (La. App. 4th Cir. 12/28/94), 648 So.2d 482, writ denied 95-
0267 (La. 3/24/95), 651 So. 2d 292. the defendant sexualy molested ayoung girl. Her mother
asserted a cause of action againgt the perpetrator and his homeowners' insurer. The insurance
contract contained the “expected or intended” excluson. Citing Breland, the Court studied the
differing language in policy excdusonsin severd cases, found that the inquiry was a subjective
one, and held asfollows:

InDoev. Smith, 573 So0.2d 238 (La.App. 1st Cir.1990), writ den. 573 So.2d 1139

(La1991), insurance coverage was excluded for bodily injury or property damage

"which may reasonably be expected to result from the intentiona or crimina acts

of aninsured person or which are in fact intended by an insured person.” The

defendant dlegedly molested aminor child and the court considered whether the
act was intentional and whether the damage coud reasonably be expected to
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result from that act. On thefirgt issue, the court acknowledged that summary
judgment is rarely appropriate for a determination of subjective facts such as
intent and stated:

In cases dedling with battery, theft and shootings, the facts may
influence afinding of negligence rather than intentiona conduct. . .
However, child molestation is one such rare instance where a
factual determination of negligence or intentional conduct is
inappropriate as a practical matter. These types of acts cannot
result from careless conduct and only occur as a result of a
deliberate act by the perpetrator. Additionally, the alleged acts
giving rise to the instant suit occurred repeatedly over an almost
ten-year period. Clearly, Smith's acts of child molestation were
deliberate and, therefore, intentional acts. (Emphasis by the court)

Doe, 573 So0.2d at 243. The focus of the Court at that point of the opinion was
whether the act was intentional, not whether the resulting damages were
intentional.

The second inquiry under the palicy language in Doe was whether the damage
could reasonably be expected to result from the intentiona act. The court gpplied
an objective reasonable man standard to determine same.

The Firgt Circuit later expanded application of the rule that exempted child
molegtation from factud inquiry when the court granted summary judgment for

an insurer based on a clause that excluded coverage for bodily injury which was
intended or expected by theinsured. Wallace v. Cappel, 592 So.2d 418 (La.App.
1st Cir.1991), writ den. 593 So.2d 651 (La.1992). Thus, the same rule was
gpplied, dthough the question under the policy was not whether the act was
intentiona but whether the resulting damage was intentiond.

Two cases from this Circuit have considered "intent” under exclusionary clauses
inamolegtation case. Shaw v. Bourn, 615 So.2d 466 (La.App. 4th Cir.), writs
den. 618 So.2d 409 and 412 (La.1993); Hackett v. Schmidt, 630 So.2d 1324
(LaApp. 4th Cir.1993), writ den. 94-0266 (La. 4/4/94); 635 So.2d 1123.

Like Doe v. Smith, the exclusonary clausein Shaw v. Bourn was written in terms
of areasonable man sandard. That policy excluded coverage for bodily injury or

property damage:
a. which results from an act:

(1) thet isintended by any insured to cause harm; or
(2) that an insured could reasonably expect would cause harm.



This Court determined that:

The use of the words 'reasonably’ and ‘an’ instead of the word 'the
[in the exclusonary cdlause] indicates that the policy does not look
to the subjective fact-based test of the particular insured, but rather
uses areasonable man standard. As such, even if (defendant) is
incapable of foreseaing the harm to the plaintiffs which we find
was substantidly certain to follow his acts of molestation, he
should have because any, indeed, every reasonable man expects
children to be harmed by molestation. Thus (defendant’s) state of
mind isirrdlevant in light of the policy language . . . We further
adopt the holding of Doe v. Smith ... and Wallace v. Cappd! ....
Having concluded that as a matter of law child molestation isan
intentiond act, we find that the trial court committed reversble
error in submitting the question on policy coverage to the jury.

By adopting the holding of Doe and Wallace, this Court attempted to adopt arule
that child molestation is per se an intentiond act for which coverage is excluded.

The court in Smith, however, after discussing the fact that the tortfeasor’ sintent

must be analyzed subjectively, found that, objectively, “The sexud molestation of

achild iscertainly addiberate, intentiond act, and the emotiona and physicd

damage is such afundamenta and natural consequence of the molestation that

any predator must be held to redlize that damage will result. We hold that, asa

meatter of law, the mere commission of sexud molestation on ajuvenileis

sufficient to establish that any resultant injury is ‘ expected or intended from the

In Doe v. Smith, 573 So.2d 238 (La. App. 1st Cir. 1991) an action was brought by a
child's parents againgt a neighbor and his homeowner'sinsurer arising out of the neighbor's
molestation of their daughter over aten year period. The policy excluded “bodily injury or
property damage which may reasonably be expected to result from the intentiond or crimina
acts of an insured person or which are in fact intended by an insured person.” Based on that
language, the Court used an objective standard to determine intent, based primarily on the use of
the words “reasonably” and “an insured” as opposed to “the insured” and stated:

In Pigue v. Saia, the Louisana Supreme Court, in interpreting a homeowner's

liability policy dause excdluding coverage for "bodily injury . . . which is elther
expected or intended from the standpoint of the insured,” determined that such
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provison excluded only injuries resulting from intentiona acts and did not
exclude the negligent acts committed by defendant.

The aforementioned cases and the cases which follow Breland and Pique are
clearly digtinguishable from the instant case. The policy exclusonsin Breland

and Pique dedlt with the narrow area of "bodily injury or property damage.. . .
expected or intended” by the insured and not any "bodily injury . . . whichmay
reasonably be expected to result from the intentiond . . . actsof aninsured.” The
language of the Allgate excluson dausein this case is Sgnificantly different

from the provisonin Breland and Pique. Here the exclusion is not limited to the
injury or damages intended by the insured, but broadly excludes coverage for al
damages reasonably expected to result from an insured'sintentiond act,
regardless of hisintention to cause any of the damage suffered. See Travelers
Insurance Company v. Blanchard, 431 So.2d 913, 915 (La. App. 4th Cir. 1983).
(Emphasis by the court)

Based on an objective andysis, the court found thet the plaintiff intended the injury.
Where does this leave the innocent victim who seeks recovery from the typicaly

impecunious tortfeasor?

The Standard of Civil Responsibility and Subjective I ntent - Breland + vonDameck
A subjective analysis requires a peek into the mind of the perpetrator to discern hisintent.
Wheat if the tortfeasor has a mental disease or defect which exempts him from civil responsibility
for his acts?
Invon Dameck v. . Paul Fire & Marine Ins. Co. 361 So.2d 283 (La. App. 1st Cir. 1978)
the court st forth the standard for civil respongbility when the defendant has such a menta
disease or defect. In vonDameck the tortfeasor, Dr. Cayer, shot his wife three times with a
handgun, then shot himself, committing suicide. The policy excluded "bodily injury whichis
expected or intended from the standpoint of the insured." The court stated:

However, to this court's knowledge alega standard of insanity, insofar as
ddictud responghility is concerned, has never been established by the
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jurisprudence or laws of the State of Louisana.
"Insane persons’ are defined in LaR.C.C. Article 31 as.

"Persons of insane mind are those who do not enjoy
the exercise and use of reason, after they have
arived a the age at which they ought, according to
nature, to possessit, whether the defect results from
nature or accident. . . .

"Insanity” is defined in Black's Law Dictionary 929 (4th Ed.Rev.
1968), as:.

". .. such awant of reason, memory, and
intelligence as prevents a man from comprehending
the nature and consequences of his acts or from
distinguishing between right and wrong conduct.”

In the recent case of Turner v. Bucher, 308 So.2d 270 (La. 1975),
the Supreme Court, in discussing the ddictud responsibility of
minors and insane persons, seated the following:

". .. (T)he Louisana and French concepts coincide
in holding that nondiscerning persons do not
possess the capability of knowing the consequences
of their conduct; they lack the mord guilt usudly
associated with ddictud respongbility and,
therefore, they should not be legdly ligble for acts
under an objective standard designed for normal
reasoning persons.”

In view of the above jurisporudence and definitions of insanity for civil lighility,
we find thet the trid judge was in error in Smultaneoudy concluding that Dr.
Cayer, by hisactions, intended to inflict bodily injury. If aperson has such a
want of reason, memory, and intelligence as prevents him from comprehending
the nature and consequences of his acts, he cannot at the same time intentionaly
inflict injury. Though Dr. Cayer may have had the intent to shoot hiswife, his
insanity prevented him from having the requiste intent to inflict injury.

The court found the “expected or intended” exclusion ingpplicable, found that the insured
was not liable for historts, found that the insurer could not avall itsdf of that defense because it

was persond to the insured, and allowed recovery.
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No court has yet applied von Dameck to sexud molestation cases, but if the plaintiff is
able to prove that the tortfeasor’s menta disease or defect was sufficient to deprive him of the
ability to understand the nature and consequences of his actions, hisinsurer may be required to
provide coverage, in spite of the “ expected or intended” exclusion.

If the language of the exclusion contains the word “reasonably,” or refersto “an insured,”
an objective or “reasonable man” andysis must be used. If the exclusion refersto “the insured,”
an analyssof thetortfeasor’s subjective intent is necessary. It appears that the courts view
sexud molegtation of children as the abhorrent socid evil that it is. Consequently, the courts
usudly find that the tortfeasor intended the injury, regardiess of whether the analyss the court
usesis subjective or objective. As of yet, the Louisiana Supreme Court has neither spoken
directly on these issues nor dealt with how atortfeasor’s menta disease or defect will affect the

gpplicability of the “expected or intended” exclusion.

| nter est

If you can't get dl the money, you might get interest on dl the money.

LSA-R.S. 13:4203 does not prohibit insurers from lowering, excluding, or extending their
interest liability on amountsin excess of their palicy limits. Martin v. Champion Insurance
Company, 656 So.2d at 995. Insurers utilize supplementa payment provisions to outline their
obligations with regard to interest.

In Hedgepeth v. Guerin, 96 1044 La. App. 1 Cir. 3/27/97 (La. App. 1 Cir. 1997) the

Pacific policy contains the following supplementa payment provison:

The company will pay in addition to the applicable limit of ligbility:

(8 dl expensesincurred by the company, dl costs taxed againgt theinsured in
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any suit defended by the company and all interest on the entire amount of any

judgment therein which accrues after entry of the judgment and before the

company has paid or tendered or deposited in court that part of the judgment

which does not exceed the limit of the company's liability thereon;

The jurisorudence has interpreted identical supplemental payment clauses on numerous
occasions. The courts have consstently held that, under these supplementa payment clauses, the
insurer intended to provide itsinsured with supplementd protection for dl interest and costs on
the entire judgment which accrues after entry of judgment. See Barnesv. Thames, 578 So.2d
1155, 1170 (La.App. 1st Cir.), writs denied, 577 So.2d 1009 (La.1991).

Read the Policy

Insurer's Liability for Excess Judgment

In the absence of bad faith, aliability insurer generdly isfreeto settle or to litigate &t its
own discretion, without ligbility to itsinsured for ajudgment in excess of the policy limits. On
the other hand, aliability insurer is the representative of the interests of itsinsured, and the
insurer, when handling daims, must carefully congder not only its own self- interest, but adso its
insured's interest o as to protect the insured from exposure to excess liability. Holtzclaw v.
Falco, Inc., 355 S0.2d 1279 (La.1978). Thus, aliability insurer owes its insured the duty to act
in good faith and to ded fairly in handling dams

Thus, the determination of whether the insurer acted in bad faith turns on the facts and
circumstances of each case. Of course, an insurer is not obliged to compromise litigation just
because the clamant offers to settle aclaim for serious injuries within the policy limits, and its

falureto do so isnot by itsdf proof of bad faith. The determination of good or bad faith in an
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insurer's deciding to proceed to trid involves the weighing of such factors, among others, asthe
probability of the insured's liahility, the extent of the damages incurred by the cdlaimant, the
amount of the palicy limits, the adequacy of the insurer'sinvestigation, and the openness of
communications between the insurer and the insured. Nevertheless, when an insurer has made a
thorough investigation and the evidence developed in the investigation is such that reasonable
minds could differ over the liability of the insured, the insurer has the right to choose to litigate
the claim, unless other factors, such as avad difference between the policy limits and the

insured'stota exposure, dictate a decision to settle the claim.

Hasthe policy language been approved by the Commissioner of
Insurance? If not, it may be unenforceable.

LSA-R.S. 22:620
§ 620. Approvd of forms

A. No basic insurance policy form other than surety bond forms, or application form
where written application is required and is to be attached to the policy, or be a part of the

contract or printed life or health and accident rider or endorsement form shal be issued,
delivered, or used unlessit has been filed with and approved by the commissioner of insurance.
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CANCELLATION

If the policy was canceled, wasit canceled properly? If not, there may be coverage.

The requirements for canceling an insurance policy are set forthinLa R. S. 22:636. The

datute providesin pertinent part:
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A. Cancdlation by the insurer of any policy which by itstermsis cancelable at
the option of the insurer, or of any binder based on such policy, may be effected
asto any interest only upon compliance with ether or both of the following:

(1)(a) Written notice of such cancellation must be actudly delivered or mailed to
the insured or to his representative in charge of the subject of the insurance not
less than twenty days prior to the effective date of the cancellation except where
termination of coverage is for nonpayment of premium.



Penalties and Attorney Fees
LSA-R.S. 22:657

§ 657. Payment of claims, health and accident policies, prospective review; pendties;, sdf-
insurers, telemedicine rembursement by insurers

A. All dams arisng under the terms of health and accident contracts issued in this Sate,
except as provided in Subsection B, shal be paid not more than thirty days from the date upon
which written notice and proof of clam, in the form required by the terms of the palicy, are
furnished to the insurer unless just and reasonable grounds, such as would put a reasonable and
prudent businessman on hisguard, exist. The insurer shal make payment e least every thirty
daysto the assured during that part of the period of his disability covered by the policy or
contract of insurance during which the insured is entitled to such payments. Failure to comply
with the provisons of this Section shall subject the insurer to a penalty payableto the
insured of double the amount of the health and accident benefits due under the termsof the
policy or contract during the period of delay, together with attorney'sfeesto be deter mined
by the court. Any court of competent jurisdiction in the parish where the insured lives or has
his domicile, excepting ajustice of the peace court, shall have jurisdiction to try such cases.

LSA-R.S. 22:658

8§ 658. Payment and adjustment of clams, policies other than life and hedth and accident;
persond vehicle damage clams, pendties, arsonrelated clams suspension

A. (1) All insurersissuing any type of contract, other than those specified in > R.S.
22:656, R.S. 22:657, and Chapter 10 of Title 23 of the Louisana Revised Statutes of 1950, shall
pay the amount of any claim due any insured within thirty days after receipt of satisfactory
proofs of loss from the insured or any party in interest.

(2) All insurersissuing any type of contract, other than those specified in > R.S. 22:656,
R.S. 22:657, and Chapter 10 of Title 23 of the Louisana Revised Statutes of 1950, shdl pay the
amount of any third party property damage clam and of any reasonable medica expensesclam
due any bonafide third party clamant within thirty days after written agresment of settlement of
the clam from any third party clamant.

(3) Except in the case of catastrophic loss, theinsurer shall initiate loss adjustment of a
property damage claim and of a claim for reasonable medica expenses within fourteen days after
natification of loss by the damant. In the case of catastrophic loss, the insurer shdl initiate loss
adjusment of a property damage clam within thirty days after notification of loss by the
clamant. Failure to comply with the provisons of this Paragraph shdl subject the insurer to the
penalties provided in > R.S. 22:1220.

(4) All insurers shdl make awritten offer to settle any property damage clam within
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thirty days after receipt of satisfactory proofs of loss of that dam.

B. (1) Failure to make such payment within thirty days after receipt of such satisfactory
written proofs and demand therefor, as provided in R.S. 22:658(A)(1), or within thirty days after
written agreement or settlement as provided in R.S. 22:658(A)(2) when such failureisfound to
be arbitrary, capricious, or without probable cause, shall subject theinsurer to a penalty,
in addition to the amount of the loss, of ten percent damages on the amount found to be due
from theinsurer to theinsured, or onethousand dollars, whichever is greater, payableto
theinsured, or to any of said employees, together with all reasonable attorney feesfor the
prosecution and collection of such loss, or in the event apartid payment or tender has been
made, ten percent of the difference between the amount paid or tendered and the amount found
to be due and dl reasonable attorney fees for the prosecution and collection of such amount.

La R. S. 22:1220. Good faith duty; claims settlement practices;, cause of action; pendties

A. Aninsurer, including but not limited to aforeign line and surplus line insurer, owesto
hisinsured a duty of good faith and fair deding. The insurer has an affirmative duty to adjust
cdamsfarly and promptly and to make a reasonable effort to settle clams with the insured or the
clamant, or both. Any insurer who breaches these duties shall be ligble for any damages
sugtained as aresult of the breach.

B. Any one of the following acts, if knowingly committed or performed by an insurer,
congtitutes a breach of the insurer's duties imposed in Subsection A:

(1) Migrepresenting pertinent facts or insurance policy provisons relating to any
coverages at issue.

(2) Falling to pay a settlement within thirty days after an agreement is reduced to writing.

(3) Denying coverage or atempting to settle aclaim on the basis of an application which
the insurer knows was dtered without notice to, or knowledge or consent of, the insured.

(4) Mideading adamant as to the applicable prescriptive period.

(5) Falling to pay the amount of any clam due any person insured by the contract within
gxty days after receipt of satisfactory proof of loss from the clamant when such falureis
arbitrary, capricious, or without probable cause.

C. In addition to any generd or specid damagesto which aclamant is entitled for breach
of the imposed duty, the claimant may be awar ded penalties assessed against theinsurer in
an amount not to exceed two times the damages sustained or fivethousand dollars,
whichever isgreater. Such pendties, if awarded, shal not be used by the insurer in computing
ether past or progpective loss experience for the purpose of setting rates or making rate filings.

D. The provisons of this Section shal not be gpplicable to clams made under hedth and
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accident insurance policies.

Does 22:1220 apply to persons other than theinsured?
The question was ansvered in the affirmative in Theriot v. Midland Risk Insurance
Company, (La. 1997) WL 261359

Thereisno question that La. R.S. 22:1220B(1)-(5) and La. R.S. 22:658 do
datutorily create certain limited causes of action in favor of third-party claimants
that derogate from established rules of insurance law. However, the expression of
legidative intent in those ingtancesis express and unambiguous. In the absence of
an equally cdlear expression of legidative will, we are to adopt a more expansive
interpretation of La. R.S. 22:1220 that would drastically affect the traditiondly
accepted relationships among insureds, insurers and clamants by imposing on
insurers a broad, undefined duty to attempt settlement with third parties.

Insum, areading of La R.S. 22:1220 that resultsin alimited expanson of third-
party rights, rather than the drastic expangon advocated by plaintiff, is the most
reasonable interpretation of the statute based on its language and sructure. It is
aso the interpretation most in keegping with the spirit of the 1990 amendmentsto
La R.S. 22:658, the minutes of available committee meetings, the legidative
higory of La. R.S. 22:1220, the principle of interpretation that pend statutes are
to be gtrictly construed and the maxim that when anew law subgtantidly
derogates from accepted principles, the interpretation that |east departs from
established law should be adopted.

For al of the foregoing reasons, we conclude that athough aright of action is
available to both insureds and third-party clamantsunder La. R.S. 22:1220, only
the commission of the specific actslisted in La. R.S. 22:1220B can support a
private cause of action for breach of the statute.

And lasly, Read the Policy.
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