Abuse of the Professona Relationship

How Professionals Abuse Power - Therapists,
Doctors, Lawyers, Clergy, Teachers and others

The Problem With No Name

There he stsin his private office behind his very impressve desk with dl of his
catificates and diplomas adorning thewdls  He wears abeautifully tailored suit and
highly polished wingtips, or awhite doctor's cod, or apriet's callar. She needshishep.
Shesreaching out for something - anything - thet will esse her pain. Sheisvulneradle
Heisrespectable. Heisin apogtion of power - sheisnot.

The scenario repeats itsdlf daily, in doctors offices, law offices and in the quite
confines of the psychothergpist’s domain.

Ultimatdy the rdaionship evalvesinto an exploitative Stuaion in which the men
in power manages to have sx with the vulnerable femde



Asdaadinan atidein U. S. News and World Report:
"When Sex Enters the Equation, Psychatherapy is Over

Thisishow it begins  An ditractive young womean goes to see a psychothergpist
for thefirg time. Perhgos sheis having trouble with men. Perhgps sheisoverly
impulgve or drinkstoo much or has nightmares. She rd axesingde the quiet consuiting
room, with its Persan rugs and tal bookshelves. Shetells her degpest secrets, opening
up to the middle-aged man who Sts acrass from her, his brown oxfords polished, hiseyes
intent, ligening. Yet thereis something nat quiteright. Isit thet heisalittle too
persond? That heis sowilling to tak about himsdf? She can't quite put her finger onit.
She beginsto dream about him. If he mentions abook, she runsout to buy it. At night,
she cdls hisanswering machine just to hear hisvoice. He has become her protector, her
father.

Thisiswha she does not know: Thethergpist has problems of hisown. Heis
londy. Hischildren have left home, and in hiseyes hiswifeis dld and ungopeding. To
meke matersworse, heis bored with hiswork, with the hourly grind of having to lisen
to unhgppy people who never ssemto change. There are medicd problems - nothing life
threetening, but enough to remind him of the passihility thet lifewill end. Heisloang
his sense of professond boundaries, but he doesn't know it yet. At night, he pours
himsdf aglassof brandy. Then another. Still, he cannot fall adeep.

Thisiswhat hgppens  One day the young womean who has cometo him for helpis
upset a the end of the hour. Sheis arying, and as he ushers her to the door, he leans
forward and gives her alingering hug. Or one day she brings him an expensve gift, a
pentand-ink drawing for hiswall, and he acceptsit and then, suddenly, beginsto talk
about hisown depresson. What could bethe harm? Sheis such agood ligener. A few
weeks later, he changes her gppointment to latein theday. At the end of the hour they
wak to the waiting room, then to the corner Itdian restaurant for dinner and then, when
he mentionsthat hiswifeisaway, to hishouse. He makes her promise thet she will not
tdl anyone what has happened between them.  Afterward, fighting waves of panic, she
uddenly fedsthat e will never recover from this™

How does this hgppen? Don't these people know better?

A Rdaionship Gone Awry

Thereisadangerous mixture of sexudity and power that deve ops when women
gt behind dosed doorsin aquiet room with their male doctors, psychothergpidts,



dergymen, lawyers, teechers and mentors,

Although these rdationships are meant to sarve a protective, nonsexud purpose,
they often become intensdy eratic.

Dexpite the fact thet the professond hasamord, legd and ethicd respongibility
to act in the best interest of the dient or patient, often the professond putsthisasde for
persond gratification and alows himsdf to become sexudly involved.

This"unlevd playing fidd" gppliesto mog professond rdaionshipswherein one
person has the power and the other isin amore subsarvient role.

Much of the problem is addressed in the medicd literature andlyzing Stuations
concerning sexud contact between psychothergpids and their patients. The problem is
not limited to psychotherapids, psychiatriss and socid workerswho engagein
counsdling and psychothergpy. It pertainsto any disapline wherain thereisa counsding
relationship and ardationship of trud.



| sthisa New Phenomenon?
Hippocrates of Cos (late 5th Century B.C.)

"I swear by Apollo the physician, by Aesculapius, Hygela, and Panacea, and
| take to withess all the gods, all the goddesses, to keep according to my ability and
my judgment the following Oath:

...In every house where | come | will enter only for the good of my patients,
keeping myself far from all intentional ill-doing and all seduction, and especially
from the pleasures of love with women or with men, be they free or daves."

Hippocrates addressed the problem of sexud exploitation aslong asthree
thousand years ago, in hiswarning to physdansto avoid sexud intimades with patients.

How Prevalent isthe Problentf?

Dr. Robert Smon, Clinicd Professor of Psychiary a Georgetown Univeraty
Schoal of Medicine, in an atide entitled Sexual Exploitation of Patients: How It Begins
Before It Happens, datesasfollows

"An accurate measure of theinddence of thergpist sexud involvement with
paientsis unknown. Mog sudies report an estimated incidents of 7% to 10% of menta
hedth professonds who sexudly explait thar patients However, the empiricd methods
used to determine the incidence of thergpist-petient sexud invalvement are notorioudy
unrdiable Underreporting isaconagent flaw of such research methods. The actud
incidence could be as high as 15% to 25%."

Naming the Unnameable

Dr. Peter Rutter, author of the"bible’ in thisarea, Sex in the Forbidden Zone:
When Men In Power - Therapists, Doctors, Clergy, Teachers, and Others - Betray
Women's Trugt, dates asfollows:

"SEX IN THE FORBIDDEN ZONE: Sexud behavior betweaen aman and awoman who

have a professond reaionship basad on trugt, spedificaly when the man isthe woman's
doctor, psychotherapist, pastor, lawyer, teacher, or workplace mentor.

* * * % *

Theforbidden zoneisacondition of rdaionship in which sexud behavior is



prohibited because aman haldsin trugt the intimate, wounded, vulnerable, or

undevel oped parts of awoman. Thetrugt derives from the professond role of the man as
doctor, therapig, lawyer, dergy, teecher, or mentor, and it creetes an expectation thet
whatever parts of hersdf the woman entrugtsto him (her property, body, mind, or Spirit)
must be used soldly to advance her interests and will nat be used to his advantage, sexud
or otherwise.

Under these conditions, sexud behavior is dwayswrong, no metter who initiates
it, no metter how willing the participants say they are. In the forbidden zone, the factors
of power, trugt, and dependency remove the possihility of awoman fredy giving consant
to sexud contact. Put ancther way, the dynamics of the forbidden zone can render a
womean unable to withhold consent. And because the man has the greater power, the
respongbility is histo guard the forbidden boundary againgt sexud contact, no metter
how provocative the woman.

Theforbidden zone dways exigs in the rdationship between doctor and petient,
thergpis and dient, dergyman and congregant, lavyer and dient, teecher and Sudent.
All of these professons carry agpedid trugt not to abuse the seen or unseen dependent
dementsthat inevitably develop. While thergpists and pastors dedl more overtly with
psychologica or siritud injuries, lavyers, teechers, and mentors often ded with the
sameinjuries expressad as outer rather than inner dilemmeas. Because its definition rests
asmuch on inner qualities of rdaionship as on what isvishle, the forbidden zone dso
can aiein other contexts, such asin the workplace, whenever thereisinequdity of
power and the enforced dependency thisineguality cregtes

Inits broadest sense, the sexual forbidden zone can exigt in any human
relationship in which one person holds power over anather, and the purpose of their
relaing can only be undermined by sexud behavior between them. Many rdaionghips
between men and women, even when there is no recognizeble ethica barrier againgt s,
contain hidden power dynamics through which men psychologically coerce women into
having sex."

What is Transference?

Through a phenomenon known as "tranderence’, the patient or dientina
counsding Studion views the counsdor as someone danding in adifferent role from thet
inwhich he normdly dands i.e if the person is having trouble deding with her mother,
the thergpist encourages the patient to view the thergpist as the patient's mother and
thereby encourages the patient to tel her mather dl of the things that she has been ungble
to tdl her mather throughout her life. This trandference phenomenon is encouraged and
isavery thergpeutic tool when the counsdlor istrained to useit correctly. The patient



trandersthe identity of afamily member or other person with whom the patient is having
difficulty upon thetherapis. Thethergoist and the patient then work out the problems of
the patient in arole- playing format.

It iswhen the thergpist abuses this trandference and coerces the patient to view the
thergpid asthe patient's lover and abuses that podtion, thet the therapist is able to have
sex with his patiert.

Naturdly, psychiariss and psychologigts are trained to recognize this
phenomenon. Lawyers, teechers and many other professonds, on the other hand, are
usudly not trained in the nuances of thistype of rdaionship, even though it isapart of
ther everyday professond life



Asdaed by Dr. Smon:

"Treatment boundaries, however, can occasondly become blurred. The field of
psychiatry is extremely diverse. Psychiatry has accommodated, even welcomed, innovative
gpproachesto the treatment of mental disorders. For example, some treatment methods may
utilize touching the patient in a manifesily nonsexual manner. Moreover, most therapists have a
one time of another touched a patient in a nonerotic, gppropriately supportive manner. Ina
crigs, an am around a patient's shoulder or ahug may be the only human response to make. Itis
only when the touching of a patient becomes part of a progressive pattern of intimacy serving
primarily the thergpist’s needs that exploitation and misconduct occur.”

What are Boundaries?

As dated by Peter Ruiter:

"Boundaries define who we are - where we leave off and the rest of the world begins,
what is ours and not ours, what isintimate and what is ssparate. Sometimes boundaries
are physcdly recognizable. Ceatanly our bodies and dothing bdong to us and anyone
who touches them or gets doser to us than about two fedt is entering the intimate goace
ingde our own boundaries But we have psychologica boundariesaswel. Unlesswe
have been taught how to recognize and contral these less tangible boundaries, other
people can psychalogicdly invade us Such invasons can be damaging in themsdves
and they can miake us vulnerable to subseguent sexud inveson. Messageswe receive
from the family and from the culture when we are children determine the degree to which
we fed the power to defend our physica and psychologicd boundaries. In generd, men
are taught to chdlenge sexud boundariesin our culture, and women are taught to acoept
measculine boundary- chdlenging as amatter of course”

The professond isdways in charge of the boundaries

How Doesthe Rdationship Usually End?

Oftentimes the patient is 0 totaly enthrdled with the therapigt thet they actudly
fed that the thergpid isin love with them and will & some future time leave hiswife and
mary them. It isnormaly only terminated after the rdationship has been found out by
somethird party or terminated by legd or professond sodiety action or when the patient
finds out thet the thergpidt is having sex with other patients thet the rationship
terminates.






What aretheremedies?

Oneremedy isfor the vidim to fileaavil suit agang the perperator and his
mdpractice carier asin any other professond mapracticecase Further, there are
theories of breach of fidudiary responghility, breach of contract and actionsfor return of
professiond fees pad.

What arethelegal issues?

Perhgps the foremost legd issuein the arealis the gpplicability of ceartain insurance
dausesin mdpractice policdes which cover professonds. Apparently in responseto the
increesing number of lawsuits concerning sexud abuse by thergpigs, many of the
professond lidhility insurance policesinauring psychathergpidsindude adause which
datesasfollows

"Thetotd limit of the Company'sliahility hereunder shdl not exceed $25,000 in the
aggregate for dl damages with respect to the totd of dl daims againg any Insured(s)
involving any actud or aleged eratic physicd contact, or atempt thereat or proposa
thereof..."

Thisdause purportsto limit the lighility of the carrier to $25,000.00 for "any lawsvit
dleging sexud contect”.

Thispalicy is prevaent across the country but various courts are sudying the
issue and cartain courts have decided that dthough this dause gppliesto the sexud
contact itsdlf, thet the andard professiond liahility policy continuesto cover the
dlegations of the complaint which rdate to actud mapractice, i.e falure to diagnose the
patient's problem, falure to refer, gross and outrageous misconduct, negligence and
negligent infliction of emationd didtress, breach of professiond duty, rendering
professond services bdow the sandard of care, dlowing the trandference and
countertransference to get out of contral, failure to gppropriatdy manege the trandference
or counter-trandference, recommending and engaging in trestment thet was ddeterious to
her condition in violation of the gppropriate sandard of care, and failure to properly treat
the patient for the problem for which she sought professond help.

What arethe defenses?

Aside from the policy defenses referenced above, the most common defense of the
thergpist is that this was a consensud liaison between two consenting adults. This belies the fact



that in the professond reationship the parties are not on an equa footing. The professond isin
amuch greeter postion of power than the victim and should be aware that sex with aclient is
unethica conduct. Many plaintiffsin these cases have taken the postion that the transference
phenomenon and actions of the therapist have removed the ability of the patient to consent and
move the court to strike consent as a defense.

AreWomen the Only Victims?
Asdated by Dr. Smon:

"Not dl sexud misconduct oocurs between mae thergpists and femde patients. A recent
netiond survey of the indidence of psychiatrigt-patient sex indicated that 88% of those
responding reported incidents between mde psychiarists and femde patients; 7.6%,
between mde psychiarigs and mae patients, and 3.5%, between femde psychiarids
and femde patients. Unfortunatdly, therapist sexud conduct with child petients aso
occurs, but estimates of the incidence have not been reported.”



THE LAW

1 Legal Liability for Sexua Contact with a Patient &
Selected Insurance Issues

Aetna v. McCabe, 556 F.Supp 1342, USDC, ED PA, 1983

Court held that malpractice may be negligence but it is also on occasion intentional
and held that the doctor's policy covered injuries arising out of the rendering, as
well asfailure to render, professiona services. "In asense al rendering of service
isintentional and failure to render may be intentiona or unintentiona.” Court held
that the doctor's malpractice, even if it was intentional, was covered by the
insurance policy.

Anclote Manor Foundation v. Wilkinson, Fla., 263 So.2d 256

Thisis an action for the patient of a psychiatrist who had a sexual relationship with
his patient. He told her that he was going to divorce his wife and that he wanted to
marry her.. The court held "each and every one of the expert witnesses testified
that the 'acting out' of the psychiatrist's feelings toward appellee's wife (known as
countertransference) was conduct below acceptable psychiatric and medical
standards." The court held that the evidence sustained the jury's findings that the
hospital who employed the psychiatrist was liable.

Cranford v. Allwest Ins. Co., 645 F.Supp 1440, USDC ND California, 1986

The court held that a psychiatrist who entered into a sexud relationship with a
patient committed professional "malpractice, error, negligence or mistake" within
the meaning of the professional liability policy. An expert testified that the
psychiatrist violated the standard of care by mishandling the transference process
and by discontinuing treatment at a time when the patient was still in need of
therapy. The court then looked to whether or not the policy's exclusion of claims
"involving sexua intimacy" applied to his malpractice, transference and
abandonment. The court held that the term "involving" though lacking precision,
has a common meaning and presented no difficulty in interpretation. The court



held that his mishandling of transference did "involve" sexud intimacy with the
plaintiff and therefore that claim was excluded. The court further held, however,
that his abandonment of the patient did not "involve" sexua intimacy and that the
doctor failed to take necessary steps to insure that his patient consult with another
psychiatrist. This abandonment was totally independent of the sexua intimacy and
was not excluded from coverage

Govar v. Chicago Ins Co., 879 F.2d 1581, 8th Cir 1989

The court held that although the plaintiff alleged malpractice outside of the sexud
activity, the sexua relationship between the plaintiff and the doctor was "so
intertwined" with the malpractice as to be inseparable and found that the policy did
not provide coverage. In fact however, the plaintiff's case was devoid of evidence
of non-sexual malpractice. The court stated: "With respect to Govar's claims that
the sexual acts were only one factor in Hiett's malpractice and that the jury could
have found Hiett negligent without depending on the sexua acts, we disagree.
Perhaps Govar could have presented her case without reference to sex, but she
chose not to do so. After our own review of the record, we agree with the district
court that Govar's entire case centered on sex. Asthe district court stated, the
sexua relationship between Govar and Hiett was 'so intertwined with Hiett's

mal practice as to be inseparable.”

Hirst v. . Paul, 683 P.2d 440, Idaho App. 1984

The court held that there was no coverage for a genera practitioner who drugged
the patient and performed sexua acts on her against her will. The court held that
there was no specific showing in the record that the plaintiff was damaged in any
way smply from the administration of the drugs nor was there any showing that he
negligently treated the boy'sinjuries or iliness. The court held that the scope of
"professional services' does not include all forms of a doctor's conduct simply
becuse heisadoctor. The cfound that there was no insurance coverage.

Horak v. Biris, 474 NE.2d 13, 1ll.App. 2 Dist. 1985

The court held that malpractice as defined in Black's Law Dictionary is"any
professiona misconduct, unreasonable, lack of skill or fidelity in professional or




fiduciary duties, evil practice, or illegal or immora conduct." The court held that
the facts sufficiently established a duty owed by the defendant to the plaintiff and a
subsequent breach of that duty by defendant. "His license placed him in a position
of trust, the violation of which would constitute a breach of the fiduciary
relationship. Such a breach has been held on several occasions to be an actionable
and independent tort . . . further we think that the very nature of the therapist-
patient relationship, . . . givesrise to a clear duty on the therapist's part to engage
only in activity or conduct which is calculated to improve the patient's mental or
emotiona well-being, and to refrain from any activity or conduct which carries
with it a foreseeable and unreasonable risk of mental or emotiona harm to the
patient."

Jurev. Raviotta, 612 So.2d 225 (La. App. 4 Cir. 1992)

A patient sued her OB/GY N for exgaging in a sexud relationship with her. The
court held that the allegations of sexua misconduct fell outside of the definition of
malpractice. The court held that the Ma practice Act and jurisprudence

interpreting it indicates that the intent of the legidature is to exclude from its scope
conduct unrelated to the promotion of the patient's health or to the provider's
exercise of professona expertise or skill. and finds that the allegations of sexual
misconduct were not malpractice as defined by the Act. The court held that the
medical malpractice act would not cover an ob/gyn for having a sexual relationship
with his patient.

LL v. Medical Protective, 362 NW.2d 174 Court Appeals Wisconsin, 1984

Court held that medicd authorities are nearly unnamimous in considering sexud
contact between therapist and patient to be mal practice quoting Davidson,
Psychiatry's Problem With No Name: Therapist Patient Sex, 37 American Journd
of Psychoanalysis43: "It is generally agreed that therapist patient sex is
psychologically deleterious for the involved woman patient and is unethical

practice for the male practitioner . . . all such instances congtitute misuse of the
transference.”

Roy v. Hartogs, 381 NYS 2d 587

Patient brought an action for damages against her psychiatrist claiming that he had
had sexual intercourse with her over a period of 13 months as a part of her
prescribed therapy. The court held that the injury to the plaintiff was not merely



caused by the consumation of acts of sexual intercourse with the defendant, harm
was also caused by the defendant's failure to treat the plaintiff with professionally
acceptable procedures. The case aso cites a letter from Sigmund Freud to another
collegue:

"Y ou have not made a secret of the fact that you kiss your patients and let them
kiss you. Now | am assuredly not one of those who from prudishness or from
consideration of bourgeois convention would condemn little erotic gratifications of
this kind. But that does not dter the facts that with us akiss signifies a certain
erotic intimacy. We have hitherto in our technique held to the conclusion that
patients are to be refused erotic gratifications. Y ou know too that where more
extensive gratifications are not to be had. Milder caresses very easily take over
their role, in love affairs, on the stage, etc. Now picture what will be the result of
publishing your technique. There is no revolutionary who is not driven out of the
field by a still more radical one. A number of independent thinkers in matters of
technique will say to themselves. Why stop at akiss? Certainly one gets further
when one adopts 'pawing' as well, which after all doesn't make a baby. And then
bolder ones will come along who will go further to peeping and showing - and
soon we shall have accepted in the technique of analysis the whole repertoire of
demiviergerie and petting parties, resulting in an enormous increase of interest in
psychoanalysis among both analysts and patients. The new adherent, however,
will easily claim too much of thisinterest for himsdlf, the younger of our
colleagues will find it hard to stop at the point they originally intended, and God
the Father Ferenczi gazing at the lively scene he has created will perhaps say to
himsdlf: May be after dl | should have hated in my technique of motherly
affection before the kiss. Sentences like 'about the dangers of neocatharsis don't get
very far. One should obviously not let onesdlf get into the danger. | have purposely
not mentioned the increase of calumniouis resistances against analysis the kissing
technigque would bring, athough it seems to me a wanton act to pr provoke them."

S mmons v. United Sates, 805 F.2d 1363 9th Cir. 1986

The court held that when the therapist mishandles transference and becomes
sexudly involved with a patient, medicd authorities are nearly unamimousin
considering such conduct to be malpractice. The patient brought suit under the
Federa Tort Claims Act against an Indian health service counselor who wrongfully
engaged her in a sexua relationship. The court enters into an excellent discussion
of transference and states that " courts have uniformly regarded mishandling of
transference as malpractice or gross negligence.



The court further included a description of transference asfollows. "What the
notion of transference assumes is that as therapy develops, and if therapy is
working, the client comes to either consciously or unconscioudly, or both, regard
the therapist as a child might regard the parent. This isimportant because in order
for atherapist to have positive powerful impact in helping the client to change and
hedal, the therapist has to have the same kind of authority power in a positive way
with the client that the parents once had, or the parental figuresonce had in a
negative way with the client while the client was growing up, and, so what happens
when therapy isworking . . . is that this transference relationship grows so that the
client comes to experience the therapist as a powerful, benevolent, parent figure.
And, what that means is that you've got a symbolic, sometimes conscious,
sometimes not, parent-child relationship existing in the therapy setting, even
though you have two adults there." The court further stated, "The impacts of
sexua involvement with one's counselor are more severe than the impacts of
merely 'having an affair' for two major reasons. first, because the client's attraction
Is based on transference, the sexual contact is ordinarily akin to engaging in sexua
activity with aparent, and carries with it the feelings of shame, guilt and anxiety
experienced by incest victims. Second, the client is usually suffering from al or
some of the psychological problems that brought him or her into therapy to begin
with. Asaresult, the client is especially vulnerable to the added stress created by
the feelings of shame, guilt and anxiety produced by the incestuous nature of the
relationship, and by the sense of betrayal that is felt when the client eventualy
learns that sheis not 'special’ as she had been led to believe, and that her trust has
been violated."

Sisson v. Seneca Mental Health/Mental Retardation Council, Inc., 404 SE.2d 425
(W.Va. 1991)

In this case the plaintiff was a patient at a mental health facility who brought a
medical malpractice claim for her counsalor having sexua relations with her.

Court held that in a case cadled Weaver v. Union Carbide, 378 S.E.2d 105 an
employee went to a marriage counselor and during the therapy the counselor
engaged in a sexud relationship. The court held that since the wife was not a
patient of the therapi<t, the action was barred. "We acknowledged the potentia
validity of a malpractice action where a counsalor engages in sexual intimacy with
a patient during therapy." The court held there must be evidence presented of a
trust relationship. "The basis of the malpractice is the trust relationship that arisies
from such counseling services which are designed to improve the mental and



emotiona well-being of the patient. In such adtuation it is recognized that the
patient may become emotionally dependent on the counselor and be easily
manipulated by an unscrupulous counselor.” The court then goes on to cite
numerous cases which reach the same conclusion in the professional counsding
area. The court held "whether atrust relationship exists and therapist counseling
depends on two primary facts, together with any other relevant circumstances.
First the therapy must have been conducted over a sufficient period of time to
establish atrust relationship. Second, there must be some reasonable semblence of
actua therapy sessions. Otherwise any casua encounter with a therapist that leads
to a consentual sexual relationship would give rise to a mapractice claim.”

Society of Roman Catholic Church v. Interstate Fire & Casualty Company 26
F.3d 1359 (5th Cir. 1994)

There was repeated sexual molestation of 31 children by 2 priests over a7 year
period. The court held that there was an "occurence” in each policy period in
which each child was molested. Subsequently molestations within that policy
period were not separate occurences. The court held "what constitutes an
‘occurence’ is central to this appeal because each policy's limits of liability areon a
per occurence basis; the larger the number of ‘occurences, the greater the loss born
by the primary insurers and the diocese. The Lloyd's policy is representative of the
other policiesinvolved in both its scope of coverage and its definition of
‘occurence’. Underwriters hereby agree...to indemnify the insured for all sums
which the insured shall be obligated to pay by reason of the liability imposed upon
the insured by law . . . for damages...on account of personal injuries. . . arising out
of any occurence happening during the period of theinsurance. The term
occurence wherever used herein shall mean an accident or a happening or event or
a continuous or repeated exposure to conditions which unexpectedly and
unintentionally result in persona injury, or damage to property during the policy
period. All such exposure to substantially the same general conditionsexisting at
or emanating from one location shall be deemed one occurence." The definition of
‘occurence’ affords little assistance because 'a continuous or repeated exposure to
conditions and 'substantially the same general conditions are malleable. An
‘occurence’ could be the church's continuous negligent supervision of a priest, the
negligent supervision of a priest with respect to each child, the negligent
supervision of a priest with respect to each molestation, or each time the diocese
became aware of afact which should have led it to intervene, just to name afew
possibilities. The meaning of ‘occurence’ as used in the insurance policies can be
perplexing in gpplication.” The court quoted Lombard v. Sewerage and Water



Board of New Orleans, 284 So.2d 905 (La. 1973) where the ongoing construction
of adrainage cana damaged many adjacent property owners. The Louisana
Supreme Court discussed the proper method for determining an "occurence”’ when
the cause of harm continues to injure different persons. The word "occurence" as
used in the policy must be construed from the point of view of the many persons
whose property was damaged. Asto each of these plaintiffs, the cumulated
activities causing damage should be considered as one occurence athough the
circumstances causing damage consist of a continous or repeated exposure to
conditions resulting in damage arising out of such exposure, thus when the separate
property of each plaintiff was damaged by a series of events, one occurence was
involved insofar as each property owner was concerned. The court held
"Following Lombard, 'the damage to each child is a separate occurence’. When a
priest molested a child during a policy year, there was both bodily injury and an
occurrence, triggering policy coverage. All further moletations of that child during
the policy period arose out of the same occurrence. When the priest molested the
same child during the succeeding policy year, again there was both bodily injury
and an occurrence. Thus each child suffered an '‘occurrence’ in each policy period
he was molested.

S. Paul v. Mitchell, 296 SE.2d 126, Court Appeal of Georgia, 1982

A doctor engaged in a sexual relationship with his patient. His insurer aleged that
the doctor's actions were outside the category of professiona servicesfor the
purpose of coverage. The court held that the actions of the doctor may be
considered to be malpractice by a psychiatrist. The Court, citing Zipkin v.
Freeman stated "what is perhaps regarded as the most significant concept in
psychoanalytical therapy, and one of the most important discoveries of Freud isthe
emotional reaction of the patient toward the analyst known as transference.”

S. Paul v. Love, 459 NW.2d 698 (Minn. 1990)

The court held that sexual conduct between licensed psychologist and his patient,
under circumtances in which transference and counter-transference occurred, gave
riseto aclaim by the patient for damages resulting from professiona services
provided or which should have been provided which were covered under the
therapist's professiond liability policy. The court held "when the transference
phenomenon pervades the thergpeutic aliance, we believe the sexua conduct
between therapist and patient arising from the phenomenon may be viewed as the



conseguence of afailure to provide proper treatment of the transference.”

Sandleev. &. Paul, 639 P.2d 1101, Idaho App. 1984

The court held that an office liability policy issued to the doctor which provided
coverage for "bodily injury, persona injury or damage to other peopl€'s property
caused by an accidental event"” that happens in connection with the doctor's
"ownership, maintenance or use of a professiona office" did not cover sexual
misconduct of the doctor. The court held that sexual molestation is not an
"accidental event." It did hold, however, that the insurer had a duty to defend the
doctor until those issues were resolved

Washington Insurance Guarantee Association v. Hicks,744 P.2d 625 1987

A chiropractor'sinsurer alleged that the patient's claim of sexual misconduct was
not covered by the chiropractor's malpractice policy. The doctor told the patient
that she needed a spinal adjustment and a good massage for her tight muscles. He
had her come in on a Saturday and, during his treatment of her, he gave her
massage and then made sexua advances toward her. After telling her that "if you
want to quit well quit right now" he had sexud intercourse with her. The court
held that "courts generally hold that medical malpractice insurance policies do not
cover the insured physician's sexual conduct with patients. Malpractice insurance
coverage has been alowed in certain cases where sexual contact takes place
between a patient and a physician; however, in those cases, the physician has been
amental health therapist or psychiatrist who mishandles the "transference
phenomenon”.

The court held that although the insurer of a psychiatrist should reasonably know
that the transference phenomenon is an important aspect of psychiatric treatment,
the same assumption cannot be made with respect to the insurer of a chirpractor.

Worshamv. U.S,, 828 F.2d 1525 (C.A.11-Ga. 1987)

The court held that the United States was not liable for damages resulting from a
sexual relationship between a client and a drug abuse counselor employed by an
Army Medical Center. The court stated that the relationship did not congtitute part
of any treatment plan but instead resulted from private, mutual consent and
attraction. The suit aleged both that the counselor committed mal practice and that



government personnel of the hospital failed to supervise the counselor properly.

Zipkin v. Freeman, 436 SW.2d 753, Supreme Court of Missouri

Court held that the gravamen of the patient's complaint was improper treatment not
sex and therefore the doctor's actions were covered

(Need to beef this one up)

2. Defenses

Cotton v. Kambly, 300 NW.2d 627, Court of Appeals of Michigan 1986

The doctor's insurer attempted to deny coverage because the insurance policy
stated that it would not cover the doctor for any activity which congtituted a crime.
The court held that the fact that the doctor engaged in sexua relations with his
patient as part of her presribed therapy might also be subject to crimina and
professional sanctions for his conduct was no reason to deny the patient her right to
bring a civil action for malpractice against him. The court stated "we see no reason
for distinguishing between this type of malpractice and others, such as improper
administration of adrug or a defective operation. In each situation, the essence of
the claim is the doctor's departure from proper standards of medical practice. . . In
this proceeding the injury to the plaintiff was not merely caused by the

consumation of acts of sexua intercourse with the defendant. Harm was also
caused by the defendant's failure to treat the plaintiff with professionaly

acceptable procedures.”

Loveridge v. Chartier, 468 NW.2d 146 (Wis. 1991)

A court cannot infer intent to injure as a matter of law simply because the insured's
intentional act violated the criminal law. The court held that an insured's
conviction of a crime did not establish that the insured intended to injure or harm
as a matter of law, because intent to injure is not an element of that crime. The
court held that in Wisconsin the fact that alaw isintended to prevent harmis
insufficient to support an inference that as a matter of law an insured intended to
harm to someone when the insured violated that law. The court held that
consensual sexual intercourse between an adult and an 16 year old does not create



a"substantia risk of injury or death” and therefore intent will not be inferred. The
court further held that sexua contact between an adult and a 16 year old is not
substantialy certain to harm the psychologica and emotional well being of the 16
year old.

Vigilant v. Kambly, 319 NW.2d 382, Michigan 1982

The court held that while it may betrue that Dr. Kambly's conduct could be held to
constitute a violation of a criminal statute, many types of civil actions contained
elements of criminal offenses and alegations may often fall within criminal

statutes. However, the expenses incurred by Dr. Kambly were not incurred "due to
aleged criminal act" but due to alleged mapractice in acivil action. The court

held "furthermore coverage does not alow the wrongdoer unjustly to benefit from
hiswrong. It is not the insured who will benefit but the innocent victim who will

be provided compensation for the injuries, therefore the public policy
considerations which alegedly prohibit insurability of crimina or intentiona

tortious conduct are not present.”

3. Amounts of Recovery

Bernick v. Diehm, 91-70666-NO, Ingham County Circuit Court, Michigan, 1993
$5.52 million; Grandfather sexually molested plaintiff for a period of 8 years.
Chapman v. McCabe, 21 ATLA Law Reporter 277, (E.D. Pa., 1977)

$665,000; Jury verdict (including $300,000 punitive damages) to woman for
permanent psychiatric damages which she sustained as a result of her therapist

engaging in sexud relations with her in the course of therapy over a sSix-year
period.

Combes v. Slverman, 25 ATLA Law Reporter 98, Richmond Circuit Court,
#LLES96 2/5/92



$650,000; Verdict for 19-year-old woman who suffered continuing schizophrenia
after her psychiatrist engaged in sexua relations with her during the course of

therapy.
Daire v. Newman, Docket No. CV810059560 (Conn. Super. Ct., 1986);
$1 million; Settlement awarded to woman for permanent impairment of her

psychological condition, mental anguish, and pain and suffering, after her therapist
engaged in sexud relations with her over atwo-year period during therapy.

Edwards v. Medoff, Superior Court of NJ, Law Division, Gergen County, No. 1-
012115-83, 1983

$800,000; Defendant sexualy assaulted plaintiff nine times over 4-5 month period.
Maintiff was afemale medical technician who was aso a patient of the defendant
and worked in the same building.

Ertel v. Kirsenbroch, San Diego, 1986

$3.388 million; Wife settles for $375,000 during trid; settlement of $850,000 for
husband after trial

Hall v. Stitch, NO. CV 87-07895, (Ariz, Maricopa Cty. Super. Ct., Mar. 21, 1989)
$2 million compensatory, $1 million punitive; Psychotherapist having sexual
relation with patient

Passv. Dorsey , No. 821207541, (Ore. Cir. Ct., 1984)

$783,234; Verdict for both husband and wife (including $500,000 punitive

damages and 30 percent reduction for wife's responsibility) after doctor had sexual
relations with plaintiff during therapy.



Rotenberry v. Wilhoit, 23 ATLA Law Reporter 476, (Fla. Cir. Ct., 1980)

$474,000; Verdict (including $250,000 punitive damages against psychiatrist and
$125,000 punitive damages againgt clinic) for aformer prostitute whose
psychiatrist sexually assaulted her during a therapy session.

Walker v. Parzen, 24 ATLA Law Reporter 295, (Cal. Super. Ct. 1981)

$4,600,000 jury award, settled for $2,500,000; 41-year-old woman recovered for
pain and suffering, prolonged emotional collapse, repeated suicide attempts when
defendant finally abandoned her, and past, and future medical expenses as a result
of psychotherapist's sexual relations with her in the course of therapy.



